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NOTES. 


Tue adoption of the judicial salaries’ 
bill has placed the compenstion of the 
judiciary upon the right basis; the 
only basis consistent with the theoreti- 
‘alas well as the practieal independ- 
ence and impartiality of the judges, 
and we think the provisions of the 
bill are such that the practical obsta- 
the 
details, how- 


cles to the measure are for most 


part 


ever, may be readjusted in the future 


removed. These 
and we need only rejoice that the true 
principle is established, and that mem- 
bers of the bar need never again be 
obliged to do what was very like “‘tip- 
ping” the judges, and that the judges 
are relieved of the necessity of remind- 
ing the lawyers that they have “forgot- 
ten something” when they walk off with 
the judicial signature, thinking only of 
the righteous judgment of the judge 
and the happiness of their clients. 


Tue English have at length adopted 
the system so long used here with ex- 
cellent results, of placing the direction 
of the prosecution of offences in the 
hands of a public officer. After much 
discussion, Parliament passed an act in 
1879 creating the office of Director of 
Public Prosecutions, whose duty is to 


9 


carry on such criminal proceedines ; 
may be prescribed by the revnlations 
to be made under the act, or may he 
directed in a special case by the Lito 
ney General. The re: 


eulation . vin 
are not yet issued, l 


chiefly provide 
for the director takine action in 
which appear to be of especial i) 
ance or difficulty, or in which the fail 
ure or refusal of a» person to 
with a prosecution appear to render 
the action of the public prosceutor 
necessary. It is evident that the pur 
pose is to avoid any appearance of dis 
couraging private proseeution, 
that the chief reliance is stil] 
upon the vindictiveness public 
spirit of the persons injured by an 
offence. The public prosecutor, how. 
ever, is to prevent the discontinuance 
of prosecutions through the tacit 
agreement of the parties and to institute 
or to assist in proceedings of especial 
importance, 


wil 


proceed 


and 
placed 


or 


There is but one director 
for the whole of England’, but he is 
provided with a large staff of assist- 
ants. 

Mr. Maule, Q. C., formerly Recorder 
of Leeds, has been appointed to the 
office. 
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A case peculiarly interesting to at- 
torneys was decided in the United 
States Supreme Court in January last. 
The suit was thatpef Zhe National 
Savings Bank of the District of Co- 
lumbia, Plaintiff in Brror, v. William 
Hf. Ward. The defendant in 
was an attorney at law, and the action 
was brought against him to recover 
damages arising from a mistake of his 
in omitting a mortgage from a search. 
The declaration alleged that the plain- 
tiffs employed the attorney to examine 
and ascertain the title of the possessor 
of the premises and that he accepted 
the employment and reported to them 
that the title was good and unincuin- 
hered. It appeared from the evidence 
that the defendant was an attorney at 
law who held himself out to the public 
as a person skilled in the examination 
of titles to real estate and that he was 
employed by the possessor: of the lot, 
and made the search at his request, 
and reported to him that the title was 
woud, without having any knowledge of 
the purpose for which the search was 
intended. The owner of the lot, how- 
ever, presented the certificate of search 
to certain brokers, and employed them 
to negotiate a loan upon the property 
and they obtained a loan of three thou- 
sand five hundred dollars from the 
plaintiffs who relied upon this certifi- 
cate of the defendant for the validity 
of the title. The defendant never came 
in contact with either the plaintiff or 
the brokers. The court held that some 
privity of contract, arising from the 
actual employment of the defendant 
by the plaintiff is necessary to support 
the action, and that the evidence did 
not establish any privity of contract. 
The opinion of the Court was read by 
Clifford, J. Waite, C. J., and Bradley 
and Swayne, J., dissented. It was 
contended on the part of the plaintiffs 





error | 





that the defendant, although this con- 
tract was with his client, was liable to 
one, who, in dealing with the client, re- 
lied upon the defendant's certificate, 
and was an immediate sufferer from 
his negligence. But the court held 
that in the absence of fraud the attor- 
ney was liable only upon the contract, 
and that the right to recover upon this 
did not extend to any person except 
his client. Waite, C. J., in his dis- 
senting opinion, placed the liability on 
the ground that the attorney who 
made a certificate which he knew, or 
ought to have known, would be used 
by his client in a business transaction 
with another person, and should make 
good the loss of one who relied upon it 
and was injured. The case is reported 
in the Washington Law Reporter, 
Jan. 26, 1880, (without the dissenting 
opinion) and in full in the Central Law 
Journal, Feb. 13, 1880. 


In Stevens v. Shafer, Sup. Court of 
Wisconsin, December 16, 1879, it was 
held that a judgment against a prin- 
cipal in an official bond, appearing by 
the record to have been recovered for 
acts and omissions which would be a 
breach of the conditions of the bond, 
is admissible against the sureties, in 
an action upon the bond, as at least 
prima facie evidence of the plaintiff's 
right to recover and of the amount he 
is entitled to recover. The judgment, 
the court said, is not altogether res 
inter alios acta. A judgment in favor 
of the principal would be conclusive in 
favor of the sureties and in any case 
the claim of the plaintiff against the 
sureties would be limited to the amount 
of the damages recovered against the 
principal. “The bond is made with 
the full knowledge and understanding 
that in many cases such damages must 
be ascertained and liquidated by an 
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action against the officer for whose 
acts the sureties make themselves 
liable, and the fair construction of the 
contract of the sureties is that they 
will pay all damages so ascertained and 


liquidated by an action against their | 


principal,” and the court quoted from 
the opinion of Shaw, C. J., in City of 
Lowell v. Parker, 10 Mete. 309, 315, in 
which it was held that a judgment 
against the principal, if not conclusive, 
is at least prima facie evidence against 
the sureties. Douglass v. Howland, 
24 Wend. 35, and Thomas v. Hubbell, 
15 N. Y. 405, and 35 N. Y. 121, were 
shown not to be inconsistent with this 
view, but only to hold that the sure- 
ties were not concluded by the judg- 
ment, but might show that on ‘he 
merits the plaintiff had no right of 
action against their principal. 


TuereE is consternation in Minnesota 
among those who have foreclosed mort- 
gages for the payment of an install- 
ment of principal or interest. It seems 
that the custom is to sell the whole 
land for the payment of one install- 
ment, subject to the remainder of the 
debt. It was formerly held, Watkins 
v. Hackett, 20 Minn. 106, that such a 
sale had only the effect of passing the 
interest of the mortgagor at the date 
of the mortgage, the land being sub- 
ject to the coequal lien of what is in 
effect separate and independent mort 
gages to secure the other installments. 
This being so it followed that the same 
land might be sold again to satisfy a 
second and third instullment. Now in 
Fowler v. Johnson, January 3, 1880, 
itis held that the sale, to satisfy the 
first installment, exhausts the lien of 
the mortgage upon the land sold; the 
same land can be sold but once under 
the same mortgage. There is a right 
of redemption after eale and the result 
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is that if a mortgagee has sold the 
land for a small sum to sa‘isfy the an- 
nual interest, supposing} he sold it 
subject to the principal of the mort- 
gage, the mortgagor may redeem the 
whole land on payment of the interest 
and get it back free of the mortgage. 
A writer in the Central Law~Journal, 
of Feb. 6th, is so startled at this dis- 
astrous result, that he doubts the 
soundness of this latter decision ; but 
the doctrine of this case is well“estab- 
lished in this State and all difficulty is 
avoided by the simple device of pro- 
viding, in case the land eannot be sold 
in parcels, the whole principal shall be 
paid with a rebate of interest. 





In First Nat. Bank of Auburn v. 
Hazard, U.S. Dist. Court, Indiana, 10 
Central Law Journal, 113, it is held 
that the pendeney of a prior suit in one 
jurisdiction is no bar to a suit in an- 
other jurisdiction, even though the two 
suits are for the same cause of action, 
citing Stanton v. Embrey, 3 Otto. 548. 
There is a conflict of authorities on 
this subject, but the doctrine of these 
cases is well established in New Jersey. 
Iu Sternfeld v. Dudley before Depue, 
J., at the Essex Cireuit, June 2], 1877, 
2 plea of a former action pending by 
attachment in Massachusetts was 
struck out as a frivolous plea, but a 
judgment recovered in the former suit 
during the pendency of the suit bere 
is held to merge the action and consti- 
tute a bar to the suit here, Barnes, et 
al. v. Gibbs, et al., 2 Vr. 317. 

Tue act of March 12, 1878, P. L. 70, 
provides that if the owner of lands as- 
sessed for the benefits of opening or 
grading a street fail to pay the assess- 
ment, the amount unpaid may be re- 
covered against him in an action of 











debt. Quere, if this is not unconstitu- 





See St. Louis v. Allen, 53 Mo. 
31 Cal. 247. 


tions 
44 and ‘Taylor v. Palmer 
a test case 
upon a claim of pensioners against the 
Soldiers’ Home, was decided by the U. 
S. Supreme Court on January 16th, 
LSSO. 


United States v. Bowen, 


The opinion was delivered by 


\iitler, J., and affirms the decision of 
the Court of Claims in favor of the 
pensioners. The Washington Law 


Reporter contains the following ab- 
ict of the Bowen is an 
nvalid pensioner, and an inmate of the 
ldiers’ Home, and eontributed while 
th He sued 

y S264 pension retained by the man- 
vs of the Home. The case hinged 

n the construction of section 4820, of 
» Revised Statutes, which provides 
it when a soldier to whom a pension 


opinion : 


evwmy to its support. 


been granted for wounds or disa_ 
contributed to the funds 
e shall not thereby be 
eluded from admission. “But all 
uch pel surrender their 
pensions to the Soidiers’ Home during 
the time they remain there and volun- 
iarily The use 
f thie qualifying word “guch” is held 
to exclude Bowen and others who con- 
ibuted, from liability to have their 
pensions WV ithheld. The fact that the 
Home had been bought and built, be- 
being now very largely supported 
by money deducted from the monthly 
pay of the soldiers of the regular army, 


| ty has not 


f the Home |} 


sioners shall 


receive its benefits.” 


S1cié 


was held to afford good reason for that 
interpretation. Previous to the revis- 
on of the statutes in 1873, the law re- 
quired that soldiers entering the Sol- 
diers’ Home should assign to that in- 
‘itution, while inmates thereof, their 
It was claimed 


pension ce rtificatecs. 


by the Commissioner of Pensions that 
the vevision of 1873 changed this law 
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not required to make such assignment: 
The Soldiers’ Home claimed that they 
were. A case was brought by Messrs. 
Carpenter and Coleman in the Court 
of Claims for the purpose of testing 
the question. The Court of Claims, 
by a majority decision, held that the 
United States Government was liable 
to the soldiers for the amount of their 
pension money which had been paid to 
the Home. The Government appeal- 
ed from this decision to the Supreme 
Court of the United States, which con- 
firmed the decision of the Court of 
Claims. Although the amount imme- 
diately payable under this decision is 
small, it affects the rights of a very 
large number of persons, and involves 
a very large sum. The Home is liable 
for all the money it has retained from 
its inmates since 1873. 





An important decision in regard to 
the scope of copyright laws was made 
in the case of Baker v. Selden, U. S. 
Supreme Court, Jan. 16th, 1880. The 
opinion was delivered by Mr. Justice 
Bradley. The decision of the Cireuit 
Court for the Southern District of Ohio 
was reversed, and the complainant's 
bill directed to in that 
court. This suit was brought to en- 
join the use of a new system of book- 
keeping, which the complainant had 
described in a book which he had copy- 
righted. The court held that the sys- 
tem or mode should have been patented 
in order to be protected. The example 
of a description of a medical compound 
in a copyright book was cited to show 
that a patent could not be obtained in 


this way. 


be dismissed 


Graham v. The Firemen's Insur- 
ance Co.,9 N. Y. Weekly Digest, 216, 
was an important decision upon the 





© that the inmates of the Home were 
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effect of the mortgagee clause which ig 
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now frequently attached to a fire in- 
surance policy. It has frequently been 
held that in the absence of this clause 
a mortgagee to whom the loss is made 
payable is entirely dependent upon the 
owner's fulfilling all the conditions of 
the policy and even upon his making 
proper proofs of loss, The contract of 
insurance is purely personal between 
the owner and the insurer, and if the 
owner refuses to make proof of loss 
the mortgagee cannot recover, nor can 
he compel the owner to make the 
proofs. This was beld in a suit by 
this same plaintiff, Graham, in » suit 
against the Phoenix Ins. Co.,19 A. L. 
J. 420 upon which we commented at 
some length in 2 N. J. Law Jonrnat, 
195. The “mortgagee clause,” how- 
ever, is a distinct contract with the 
mortgagee. Itis the mortgagee’s in- 
terest that is insured. He is liable for 
the premium and is entitled to hold 
the insurer to his bargain without re- 
gard to the sins and omissions of the 
owner. This view of the matter was 
enforced in this case against the Fire- 
mens Insurance Co. The policy issued 
by this company was accompanied by 
@ paper purporting to be an agreement 
“as to the insurance of the mortgagee’s 
interest only,” and containing a pro- 
vision that the insurance as to the in- 
terest of the mortgagee was not to be 
invalidated by any act or neglect of the 
owner of the property. The owner 
was an infant named Jack and his guar 
dian refused to make proof of loss, and 
the court declined to compel him to 
do so, as we saw in the former case. 
The mortgagee, however, had made 
proof of loss himself which the Com- 
pany had refused to receive. An 
action was brought upon the policy 
and the court held that the mortgagee 
was entitled, under this ‘‘mortgagee 
clause” to prove his own loss without 
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regard to that of the owner; that he 
was “a person sustaining loss” within 
the meaning of the condition of the 
policy requiring proof of loss to be 
made and that the proof was properly 
made by him. “The instrument,” the 
court say, “was, as respects the mort- 
gagee, an independent and separate 
insurance,’ and as the defendant saw 
fit to insure the plaintiffs interest in 
the building as mortgagee, “it is a fair 
construction of the intent of the par- 
ties when the agreement was entered 
into that he was necessarily to furnish 
the proof of his loss, the owner being 
under no obligation to do so.” 

It is well that the right of the mort- 
gagee under this special clause should 
be clearly defined, for it is certain that 
without this clause he has little security 
from the mere assignment of the “loss.’ 

{From The Law Times, London, Dec. 27, 1879.] 


EFFECT OF AGREEMENTS REFER 
RING TO FORMAL CONTRACT. 


The decision of Vice-Chancellor Ba- 
con, in the case of Bransom v. Stan- 
nard (41 L. T. Rep. N. S. 485), forms 
one of the latest, if not the latest addi- 
tion to the branch of law which deals 
with contracts by letters, which refer 
to a future formal contract. The agent 
of an intending purchaser of property 
made an offer. The vendor's agent re- 
plied accepting the offer, and fixing a 
time for signing the contract. The 
purchaser's agent did not attend with- 
in the time named, and the vendor 
accordingly refused to complete. The 
material part of the letter relating to 
time was in the following terms: “I 
shall be bere at 11 to 11:30 to-morrow 
The pur- 


morning to sign contract.” 


chaser’s agent went to the place fixed 
after 11:30. It was argued that the 
offer was conditional on its being ac- 











70 | THE NEW JERSEY LAW JOURNAL. 


cepted at once, and that the acceptance 
was also conditional as to the time 
within which the contract was to be 
signed. The Vice-Chancellor, however, 
granted the decree on the ground that 
the offer had been unequivocally ac- 
cepted. 

It will be noticed that the argument 
on behalf of the defendant was an at- 
tempt to bring the case within decis- 
ions that are not unlike Cooke v. Oxley, 
3 T. Rep. 653. 
several decisions in 
stances more akin to those in Bransom 
v. Stannard have been the subject of 
legal argument. These decisions, to 
some of which we shall now refer, show 
that the law itself is plain, whereas it 
is not always easy to apply it to the 
particular circumstances. 

The signing of a formal contract was 
in Rossiter v. Miller, 37 L. T. Rep. N. 
S. 14, held to be a condition precedent 
to the right to bring an action for spec- 
ific performance. 
real estate was offered for sale in lots. 
One of the conditions of sale was, that 
each purchaser would be required to 
sign a contract embodying those con- 
ditions. A purchaser made a _ verbal 
offer to the agent of the owners to 
purchase certain lots for £1,000. The 
agent told him that he must purchase 


There are, however, 


which cireum- 


In that case certain 


subject to the conditions, and promised 
to submit his offer to the proprietors. 
Having done so, the agent wrote to the 
that 


purchaser the proprietors had 


intended to convey a conditional ac 
ceptance of the offer, and that the pur- 
chaser was at liberty to do as he might 
think best about building. A formal 
contract was subsequently sent to the 
purchaser, who thereupon repudiated 
the contract and refused to complete. 
The vendors brought an action for 
specific performanée, but the Court of 
Appeal held that the action did not lie 
because there was no final contract be- 
The Master of the 
Rolls had arrived at a different con 


tween the parties. 


clusion, but, as Lord Justice James 
remarked, in a question of construction 
different minds may differ, “but, for 
my own part, I have often felt that in 
cases of this nature parties have found 
themselves entrapped into contracts by 
letters which they wrote without the 
slightest idea that they were contract- 
ing.” This circumstance, his lordship 
thought, worked hardship, especially 
in the case of a vendor of 1eal estate, 
and it was reasonable to suppose here 
that the parties intended the signing 
of a formal contract to be a condition 
precedent. 

Lord Westbury has stated the rule 
in the following terms (Chinnock v. 
Marchioness of Ely, 4 De G. J. & S. 
638) : 
that, if there had been a 


“T entirely accept the doctrine 
final 
ment, and the terms of it are evidenced 
in a manner to satisfy the Statute of 
Frauds, the agreement shall be binding, 


agree- 


although the patentees may have de- 





agreed to accept his offer to purchase | 


the specified lots for £1,000, subject to 
the above conditions, and that he had 


requested the solicitors to forward the | 


agreement for purchase. The purchas- 
er, in reply, wished his offer to be re- 
considered unless the proprietors were 
willing to leave him at liberty to defer 


building if he thought fit. The agent 


clared that the writing is to serve only 
as instructions for a formal agreement, 


or although it may be an express term 





replied that his former letter was not 





that a formal agreement shall be pie- 
pared and signed by the parties.” As 
of the 
final mutual assent of the parties to 


soon as the fact is established 


certain terms, and those terms are 
signed by the party to be charged or 


his agent lawfully authorized, there 
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exist all the materials which this court 
requires to make a legally binding con- 
tract. But if to a proposal or offer an 
assent be given subject to a provision 
as to a contract, then the stipulation as 
to the contract is a term of the assent, 
and there is no agreement independ 
ent of that stipulation. So in Crossley 
v. Mayeock, (L. Rep. 18 Eq. 180) the 
Master of the Rolls stated the princi- 
ple which governs these cases to be 
plain. If there is a simple acceptance 
of an offer to purchase, accompanied 
by a statement that the acceptor desires 
that the arrangement should be put 
into some more formal terms, the mere 
reference to such a proposal will not 
prevent the court from enforcing the 
final agreement so arrived at. But, if 
the agreement is made subject to cer- 
tain conditions then specified or to be 
specified by the party making it, then, 
until those conditions are accepted, 
there is no final agreement such as the 
court will enforce. 


The effect of a reference in letters to | 


a formal contract was distinctly raised 
in Bonnewell v. Jenkins (38 L. T. Rep. 
N. S. 587), before the Court of Appeal. 
that the 
in 


The facts in that case 
plaintiff wrote to estate agents, 
whose hands the defendant had placed 


were, 


a leasehold property for sale to the 
following effect: “In reference to Mr. 
J.’s premises I think £800 for the 
lease, fixtures, fittings, ete., is about 
what I should be willing to give, pos- 
session to be given me within fourteen 
The 
duly authorized to accept the offer, re- 
plied: ‘We are instructed to accept 
your offer, of £800 for those premises, 
J.’s solicitor to 


days from date.” igents, being 


and have asked Mr. 


prepare contract.” Disputes subse- 
quently arose, and the defendant, hav- 


ing ultimately refused to complete, the 
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plaintiff brought the present action for 
specific performance of the contract. 
The case was heard before Mr. Justice 
Fry, who decreed specific performance. 
The defendant accordingly appealed. 
In delivering judgment Mr. Justice 
Fry observed that, if the matter was 
not covered by authority, he should 
probably feel himself drawn to the con- 
clusion that wherever there is a refer- 
ence toa future contract, the letters 
themselves do not constitute a contract, 
for the reason that a reference to a con- 
tract as a future thing negatives the 
notion of the existence of a contract as 
a present thing. He felt himself bound 
by the decision in Crossley v. Mayevck 
(L. Rep. 18 Eq. 180). On appeal the 
defendant's counsel cited Rossiter  v. 
Miller (37 L. [. Rep. N. S. 14), but 
Lord Justice James, whilst admitting 
that there are cases where, under spec- 
ial circumstances, the reference to a 
future contract is such as to show that 
the parties did not intend to be bound 
until it was signed, stated as settled 
law the rule that a contract may be 
made by letters, and that the mere ref- 
erence in them to a future formal con- 
tract will not prevent them constitut- 
ing a binding bargain. “The prinei- 
ple established by the authorities,” said 
Lord Justice Thesiger, “is that a sim- 
ple acceptance by letter of a written 
offer to purchase may constitute a con- 
tract to sell, although it refers to the 
preparation of a more formal contract.” 
The decision of Mr. Justice Fry was 
accordingly affirmed. 

It will be at once apparent from the 
above eases, no less than from the ob- 
'servations of Lord Justice James, that 
the legal effect of a reference to a for- 
mal contract must depend upon the 
particular circumstances of the case 
before the court. 











REVISED STATUTES OF THE 
UNITED STATES. 


Wright v. The United States. 

The Revised Statutes of the United States are 
an Act of Congress, and they became the 
law of the land on the 22d of June, 1874, 
when they were approved by the President. 
The pre-existing statutes there revised are 
repealed. The Revised Statutes are more 
than prima facie evidence of the law ; they 
are the laws themselves. 

The first printed edition of the Revised Stat- 
utes is, prima facie, a transcript of the or- 
iginal, preserved in the Department of 
State, which original only is conclusive evi- 
dence of the exact text of the law, when 
drawn in question. 

The second edition is neither a new revision 
nor a new enactment ; but is a compilation 
containing the copy of the original Revised 
Statutes, with some amendments enacted by 
the 43d and 44th Congresses, inserted ac- 
cording to the discretion of the Editor, 
without change of language. He had no 
power to alter, even to correct manifest 
errors. How the compilation is made up 
fully explained. 


Ricuarpson, J., delivered the opinion 
of the court : 

This case is founded npon transac- 
tions which took place after the passage 
of the Revised Statutes, and must be 
determined by the law as there found, 
except so far as it may have been alter- 
ed by subsequent legislation applicable 
to the matters now in controversy. 

Counsel have cited the earlier acts 
of Congress, and rested their argu- 
ments mostly thereon, as though they 
were still in force. It was claimed on 
the part of the defendants that the 
Revised Statutes, constituting a revis- 
ion of the previous legislation, are only 
prima facie evidence of the existing 
law, evidence which may be overcome 
by showing that the revision in any 
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UNITED STATES COURT OF CLAIMS. 


particular under consideration is not a 
correct reproduction of the former 
statutes. This is an entirely erroneous 
view of Congressional legislation. 

To those persons who are not made 
familiar with the subject by frequent 
reference to the statutes, it is not 
\strange that much difficulty is experi- 
‘enced in ascertaining the force and 
effect of the Revised Statutes, and the 
two publications known as the first 
and second editions. For convenient 
future reference, as well as for the pur- 





poses of the decision in this case, we 
will present some explanations which 
'may be useful to those who may here- 
‘after have occasion to consult the stat- 
‘ute law. 





The Revised Statutes are an act of 
| Congress, duly passed by the Senate 
and House of Representatives, approv- 
‘ed by the President, received by the 
Secretary of State and deposited in 
the State Department, where alone the 
‘originals of all laws of the United 
States are preserved. (Rev. Stat. §204, 
act of December 28, 1874, ch. 9; 18 
‘Stat., 294.) They were approved and 
became the law June 22, 1874. In 
section 5595 it is enacted that they 
“embrace the statutes of the United 
States, general and permanent in their 
nature, in force on the first day of De- 








cember, one thousand eight hundred 
and seventy-three, as revised and con- 
solidated by commissioners appointed 
under an act of Congress.” 

It was no doubt the desire and un- 
derstanding of Congress that the re 
vision should generally reproduce and 
express the pre-existing laws so far as 
it was practicable to do so. But it is 








well known that in the multiplicity of 
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th 











statutes to be revised, the ambiguity of 
the language of many of them, and the 
great difficulty and embarrassment en- 
countered in determining the effect of 
legislation upon earlier acts on the 
same subjects, the commissioners made 


numerous errors and omissions. While 
the act was under consideration by the 
House of Representatives and the com- 
mittee on the revision of laws, many 
changes were made in the language of 
the commissioners’ report, which in 
some instances may also have altered 
the law. As early as February 18, 
1875, an act was passed entitled “An 
act to correct errors and to supply 
omissions in the Revised Statutes of 
the United States” (chap. 80, 18 Stat. 
L. 316); and the 27th of February, 
1877, another was passed entitled “An 
act to perfect the revision of the stat- 
utes of the United States, an l of the 
statutes relating to the District of 
Columbia,” (chap. 69, 19 Stat. L., 240). 
By these and other acts several hun- 
dred errors and omissions have been 
corrected. There still remain, how- 
ever, in the revision, many alterations 
of former laws, which Congress lave 
never yet seen fit to disturb. 

But whether or not the revision cor- 
rectly reproduced the pre-existing stat- 
utes in any particular case, the Revis- 
ed Statutes became the law of the land 
on the 22d of June, 1874, when they 
were enacted by Congress and approv- 
ed by the President, and they must so 
continue until altered by the same leg- 
islative power that created them. The 
pre-existing laws thus revised are re 
pealed, and no longer in force. Sec- 
tion 5596 declares expressly that ‘all 
acts of Congress passed prior to said 
first day of December, one thousand 
eight hundred and seventy-three, any 
portion of which is embraced in any 
section of said revision, are hereby re- 
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pealed, and the section applicable 
thereto shall be in force in lieu thereof, 
all parts of such acts not contained in 
such revision having been repealed or 
superseded by subsequent acts, or not 
being general or permanent in their 
nature.” Holmes v. Wiltz, 11 La. 
Ann. 446 ; United States v. Hammond, 
2 Wood C. Cls. R. 203; Hann v. Uni- 
ted States, 14 C. Cls. R. 305; Bouci- 
cault v. Hart, 12 Blatch. 52 ; Bowen v. 
United States, 14 C. Cls. R. 162; 
affirmed on appeal 100 U. S. R. 

In case of ambiguous language in 
the Revised Statutes, or uncertainty as 
to the true construction to be given to 
the words of any section, previous acts 
on the same subject may be referred to 
and examined for light on the object 
and intent of Congress as shown by 
the course of legislation, in the same 
manner as statutes in pari materia re- 
lating to the same subject may always 
be taken, compared and construed to- 
gether. But when the language is 
clear, the latest act, 1s expressing the 
latest will of Congress, must govern 
and must supersede the pre-existing 
legislation inconsistent therewith. 
Bradshaw v. United States, 14 C. Cls. 
R. 78; Hann v. United States, 14 C. 
Cls. R. 305, and other cases above 
cited. 

As to the printed publications; the 
first edition is a transcript of the origi- 
nal Revised Statutes preserved in the | 
Department of State, and is prima 
facie evidence thereof. If, however, 
the correctness of the printed copy is 
drawn in question, the original is the 
only conclusive evidence of the exact 
text of the law. 

The second edition is neither a new 
revision nor a new enactment, but is 
only a new publication. It is a com- 
pilation containing a copy of the origi- 
nal Revised Statutes, like the first edi- 
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tion, with certain specific alterations 
and amendments made by subsequent 
enactments of the Forty-third and 
Forty-fourth Congresses, incorporated 
necording to the judgment and discre- 
tion of the editor, under authority of 
the law providing for his appointment 
(act of March 2, 1877, ch. 82, 19 Stat. 
L., 268.) The editor had no power to 
change the substance or alter tie lan- 





guage of the revision, nor to correct | 
any errors or supply any omissions. | 


The whole text of the Revised Statutes, 
as published in the first edition, is pre- 
served ; but where by specific amend- 
ments made by the two Congresses 
mentioned, sections or parts of sections 
were repealed, those repealed provis- 
ions are printed in italics and included 
in brackets ; and where, in like manner, 
by legislative enactment, words were 
required to be added or inserted, they 
are incorporated in their proper places 
in ordinary Roman letters, and are also 
inclosed in brackets. 

Section 79, referred to in the argu- 
ment of this case, illustrates the man- 
ner in which the second edition was 
edited. In the original, and of course 
in the first edition, that section stood 
thus : 

“Sec. 79. After the fourth day of 
March, eighteen hundred and seventy- 
five, no money shall be paid from the 
Treasury for the publication of the 
laws in newspapers.” 

The act of February 18, 1875, ch. 
80 (18 Stat. L., 317) provided that 
“section seventy-nine is amended by 
striking out, in the second line, the 
words ‘no money shall be paid from 
the Treasury for,’ and adding, at the 
end of the section, the words ‘shall 
cease. The editor incorporated the 
two together, thus : 

“Sec. 79. After the fourth day of 
March, eighteen hundred and seventy- 
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five [no money shall be paid from the 
Treasury for] the publication of the 
laws in newspapers [shall cease.”] 

Omitting the words in italics, this 
section expresses the law as it has 
stood since February 18, 1875, when 
the amendment was enacted. 

The act for the preparation and pub- 
lication of the second or new edition of 
the Revised Statutes provides that 
“the printed volume shall be legal! evi- 
dence of the laws therein contained in 
all the courts of the United States and 
of the several States and Territories, 
but shall not preclude reference to, 
nor control, in case of any discrepancy, 
the effect of any original act as passed 
by Congress since the first day of De- 
cember, eighteen hundred and seventy- 
three.” Act of March 2, 1877, ch. 82, 
19 Stat. L. 268, as amended by act of 
March 9, 1878, chap. 26, 20 Stat. L. 27. 

In the second edition unlike the first, 
the statutes are preceded by the Dec- 
laration of Independence, the articles 
of confederation, the ordinances of 
1787 for the government of the North- 
western Territory, and the Constitu- 
tion of the United States, with notes 
and references to judicial decisions and 
an analytical index to the laws; and 
they are followed by an appendix con- 
taining the acts providing for the re- 
vision and publication of the statutes, 
the act of 1874, reducing salaries, which 
had been increased by the act of 1873, 
with tables showing the amount of 
each salary affected thereby before and 
after the passage of the act, and a ref- 
erence index noting where each section 
of pre-existing statutes is reproduced 
in the Revised Statutes. The general 
index is entirely new, and is construct- 
ed on a wholly different plan from that 
to the first edition. — Wash. Law Re- 
porter. 
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COURT OF CHANCERY OF NEW JERSEY. 


ORAL EVIDENCE—CONTRACT. 





Vansyckel v. Dalrymple. 

Oral evidence is admissible to reform a writ- 
ten instrument, or to rule out or overthrow 
it entirely, but not to vary or alter it. 

On final hearing before the Vice- 
Chancellor on bill and answer, and an 
offer to make proof of certain facts by 
oral evidence. 

Mr. Chester Vansyckel for the com- 
plainant. 

Mr. John N. Voorhees for the de- 
fendant. 

Tue Vice-CuanceLtor: This suit is 
founded on a mortgage made by the 
defendant to one Henry Johnson, bear- 
ing date March 3d, 1872, and _ payable 
April 7, 1878. Johnson sold the mort- 
gaged premises to the defendant, and 
the mortgage was given in payment of 
part of the purchase money. The de- 
fense set up is this: that the mortgage 
does not, in a material point, conform 
to the contract under which it was 
given. The defendant says, that at 
the time he made the purchase, he told 
Johnson he could not purchase if he 
was to be required to put the property 
in repair and also pay the principal of 
the mortgage to be given, during John- 
son’s life, and that thereupon John- 
son agreed that the mortgage should 


not be due and payable during his life, | 


provided the defendant kept the inter- 
est paid up, and put the property in 
repair and kept it so. 


On the final hearing the defendant | 
offered to show an oral contract sub- | 
stantially like that set up in his answer. | 





was not asked, nor was it intimated 
that if further proceedings in the suit 
were temporarily delayed a cross-bill 
would be filed. The answer imputes 
no fraud or wrong to Johnson in the 
preparation or execution of the mort- 
gage. It does not charge that John- 
son had the mortgage drawn or was 
present at its execution. It is silent 
as to who procured the mortgage to 
be drawn, and it must therefore be 
presumed that it was drawn at the in- 
stance, and according to the instruct- 
ions of the person who executed it, 
If the mortgage contains a mistake, it 
would seem to be pretty clear that the 
complainant is not responsible for it. 

The defendant seeks to avail himself 
of this defence by answer alone. The 
question, it will be perceived, is not 
whether this court can, upon appro- 
priate pleadings, reform the mortgage, 
but can it, in the present condition of 
the pleadings, give effect to the alleged 
oral contract so as to make the mort- 
gage read entirely different from its 
written language. The law upon this 
subject is rudimental. Oral evidence 
is admissible to reform a written in- 
strument, or to submit or overthrow it 
entirely, but not to vary or alter it. 
The general rule may be thus express- 
ed: when the parties to a contract have 
deliberately put their engagements 
into writing, in such terms as import 
a legal obligation, without any uncer- 
tainty as to the object or extent of 
their engagements, it is conclusively 
presumed that every part of their con- 


His evidence was held to be inadmis-| tract was reduced to writing, and all 


sible and his defence unavailable with- 
out a cross bill seeking to reform the 
mortgage. 


oral evidence, therefore, of what was 


said during the negotiation of the 


Leave to file a cross bill| contract, or at the time of its execution, 
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must be exciuded on the ground that 
the parties have made the writing the 
only repository and memorial of the 
truth, and whatever is not found in the 
writing must be understood to have 
been waived and abandoned. A rule 
so elementary and familiar need not 
be vouched for by authorlties. The 
following cases are cited merely to 
illustrate its application. Chetwood 
v. Brittan. 1 Green’s ch. 448; S. C. 3 
Green's Ch. 336; S. C. on Appeal, 1 
Ha). Ch. 628; Dewees v. Manhattan 
Insurance Co., 6 Vroom 372; Chubb 
v. Peckham, 2 Beas. 207; Huffman 
v. Hummer, 2 C. E. Green, 269 ; French 
v. Griffin, 3 C. E. Green 280; Locan- 
der v. Lounsbury, 9 C. E. Green 420. 
Even fraud in the consideration of a 
moitgage, which does not go to the 
extent of completely overthrowing the 
instrument, can only be made available 
to a defendant in a foreclosure suit by 
cross bill, Miller v. Gregory, 1 C. E. 
Green, 274; OBrien v. Hulfish, 7 C. 
E. Green 471. The defendant's evi- 
dence is inadmissible, and the com- 
plrinant is consequently entitled toa 
decree. 


RELEASE FROM MORTGAGE— 
NOTICE. 


Cogswell v. Stout. 

1. Ifa prior mortgagee releases part of the 
mortgaged premises, to the prejudice of 
a subsequent encumbrancer or purchaser, 
with notice of such subsequent mortgage 
or deed, his release will operate as a dis- 
charge of his lien, to the extent of the value 
of the land rcleased. 

* Actual notice need not be shown in such a 
case ; it is enough if notice of sufficieng 
facts, out of which the subsequent equity 
arises, is brought home to the mortgagee to 
make it his duty to inquire before acting. 

3. Mere possession standing alone, without 
the mortgagee’s knowing who has posses- 
sion and without notice of any facts which 
should provoke inquiry, will not amount to 

notice. 





4. In the absence of express notice, or any- 
thing to excite inquiry, a mortgagee has a 
right to presume that affairs remain as they 
were when his mortgage was executed, and 
that his mortgagor still continues to be the 
owner of the mortgaged premises. 

5. As a general rule, a mortgagee is not 
chargeable with notice, by construction, of 
rights acquired in the mortgaged premises 
subsequent to thé execution of his mort- 
gage. 

On petition, order to show cause and 
affidavits. 

Mr. FE. W. Strong for the motion. 

Mr. Andrew Kirkpatrick contra. 

Tue Vice-Cuancettor: This is an 
application to open a final decree in 
order that a defendant may be let in 
to defend. The applicant is Sarah 

Hagaman. The equity upon which she 

desires to resist the complainant’s right 

to relief, is, that after part of the prem. 
ises covered by the mortgage in suit 
had been conveyed to her, the com- 
plainant. with notice of her rights, re- 
leased other portions of the mortgaged 
premises, and thereby deprived her of 
her right to compel resort first, and 
in exoneration of the part owned by 
her, to the parts released for the pay- 
ment of the mortgage debt. The rule 
is undoubted, that if a prior mortgagee 
releases part of the mortgaged prem- 
ises, to the prejudice of a subsequent 
encumbrancer or purchaser, with no- 
tice of such subsequent mortgage or 
deed, his release operates as a discharge 
of his lien, to the extent of the value 
of the land released, Reilly v. Mayer, 

1 Beasley 59; Van Arden v. Johnson, 

1 McCart. 376; Harrison v. Guerin, 12 

©. E. Green, 219. The result of this 

application depends entirely on the 
question of notice. Was the complain- 
ant chargeable with notice of the de- 
fendant’s rights at the time he execn- 
ted the release? It is admitted that 
he did not have actual notice, but it is 
insisted that he had constructive notice. 
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It is not disputed that the defendant 
immediately after her purchase, took 
possession of that part of the mort- 
gaged premises to which she had ac- 
quired title, and soon thereafter erect- 
ed a house on it, which she has since 


This is her 
The notice she attempts 
to charge upon the complainant is such 
only as has arisen from her possession. 
She does not pretend that he actually 
knew she was in possession, nor does 
she attempt to show, that any facts or 
circumstances came to his knowledge 
before he executed the release, which 
made it his duty to make inquiry as to 
the ownership of the mortgaged prem- 
ises, and which, if pursued in good 
faith, would have led to notice of her 
rights. 

Does the mere fact of possession, 
standing alone, without the mortgagee’s 
knowing who has possession, and with- 
out notice to him of any facts which 
would provoke a just man to inquiry, 
constitute sufficient notice in such a 
ease? Actual notice need not be 
shown ; it is enough if notice of suffi- 
cient facts is brought the 
mortgagee to put him upon inquiry. 
A mortgagee will not impair his lien 
by releasing a part of the mortgaged 
premises, unless he knows that his 
release must result in injury to rights 
acquired subsequent to the execution 
of his mortgage or he has sufficient 
notice of the probable existence of such 
rights to make it his duty to inquire 
and investigate before acting. Blair 
v. Ward, 2 Stock. 126. Judge Hare in 
his notes to the last edition of Leading 
Cases in Equity7(vol. 2, Pt. 1, p. 310) 
“The better opinion is that no- 


occupied as a residence. 
whole case. 


home to 


SAYS : 
tice should be so far actual as to justi- 
fy the inference that the mortgagee in 
releasing acted with a wilful disregard 
of the purchaser’s equity. If in re- 


THE NEW JERSEY LAW JOURNAL. 








77 


leasing, the mortgagee acts without 
knowledge of the purchaser’s rights, 
and in good faith and with just inten- 
tions, he has done all that equity re- 
quires. Cheeseborough v. Millard, 1 
Johns. Ch. 413. In Hay v. Bramhall, 
4 C. E. Green, 563, the mortgagee ad- 
mitted that before he executed the re 
lease, he knew that the mortgagor had 
disposed of most of the mortgaged 
premises. Such knowledge came so 
near actual notice as to leave practical- 
ly no distinction between them. It 
was abundantly sufficient to charge the 
mortgagee with the duty of inquiry, 
and of course, to make it the duty of 
the court to deal with him as though 
he knew all he would have learned by 
a proper pursuit of the inquiry. As a 
general rule a mortgagee is not charge- 
able with notice, by construction, of 
rights acquired in the mortgaged prem- 
ises subsequent to bis mortgage. The 
registration of a subsequent mortgage 
or conveyance does not operate as no- 
tice to him. Blair v. Ward, 2 Stock. 
119 ; Van Orden v. Johnson, 1 McCart. 
376; Hoy v. Bramball, 4 C. E. Green 
563. It is difficult to perceive upon 
what ground it can be said that sub- 
sequent possession should have any 
greater effect in affording notice, as a 
matter of pure legal presumption, than 
subsequent registry. To make pos- 
session notice it should be cotempora- 
neous. Although a mortgagee is bound 
to make himself acquainted with the 
condition of the premises when his 
mortgage is executed, he is not bound 
to continue his search subsequent to 
that period. 2 Lead. Cas. in Eq. (3 
Am. Ed.) 272, 273. In the absence of 
express notice or anything to excite 
him to inquiry, he has a right to pre- 
sume that the condition of affairs, with 
respect to the mortgaged premises, ex- 
isting at the execution of his mortgage, 
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remains unchanged. He has a right 
to believe that the ownership of the 
premises continues in the mortgagor 
until he is definitely informed to the 
contrary. Ifa sale takes place it is 
the duty of the purchaser to inform 
the mortgagee, and not of the mortga- 
gee to seek out the purchaser. This 
is the more true because the one knows 
where to go, while the other has no 
clue. 2 Lead. Cas. in Eq. (Pt. 1, 4 
Am. Ed.) 310; Taylor v. Morris, 5 
Rawle 51. These citations make it 
perfectly clear, that before a mortgagee 
can be charged with notice of his rights 
or equity arising subsequent to the 
execution of his mortgage, something 
more than a change in the possession 
of the mortgaged premises must be 
shown. To deprive him of the right 
to surrender such part of his security, 
as may be deemed prudent and just 
under the circumstances, it must be 
shown that he knew his act would re 

sult in injury to some person who had 
subsequently become interested in the 
mortgaged premises, or that he would 
have had such knowledge had he made 
the inquiry which the facts before him 
made it his duty to make if be desired 
to avoid unnecessary wrong to another. 
The application must be denied with 
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RECEIVER OF MORTGAGED PREM- 
ISES. 





Mutual Life v. Norris. 
{ Vice-Chancellor’s Chambers, Dec. 31, 1879.] 


On application for the appointment 
of a receiver of mortgaged premises. 

The complainant’s petition and affi- 
davits showed that the complainant 
had obtained a final decree after five 
years’ litigation ; that interest was in 
arrear during all that time; and that 











the taxes and assessments have been 
even longer unpaid. It appeared also 
that the defendant‘was insolvent ; that 
the mortgaged premises were inade- 
quate security, and that the premises 
were occupied by the defendant as his 
residence. 

Notice of the application and a copy 
of the petition had been served on the 





defendant, who did not appear. 

Mr. E.. Q. Keasbey for the motion. 

Tue Vicre-CHANCELLOR appointed a 
receiver and ordered that the said 
John Norris should forthwith enter in- 
to a contract with said receiver to pay 
him in advance such rent as may be 
named by the receiver as a reasonable 
rent and pay the same, and that in de- 
fault thereof said Norris should deliver 
up possession of said premises within 
ten days from the serving upon him of 








costs. 








notice so to do and a copy of the order. 





APPEAL FROM DISCRETIONARY 
ORDER. 








\ 





Moore, et al. v. Raggi, et al. 
[Feb. Term, 1880.] 

The Orphans’ Court may refuse to restate an 
account a second time at their discretion. 
From their order refusing to restate no ap- 
peal will lie, although the reason given for 

















N. J. PREROGATIVE COURT. 


the refusal may have been erroneous. 

Appeal from Hudson Orphans’ Court. 
Motion to dismiss appeal. 

Mr. S. Howell Jones for the mo- 
tion. 

Mr. C. 8S. See contra. 

Tue Orpinary: The appval is taken 
from an order of the Orphans’ Court 
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of Hudson County, refusing to restate 
a second time the final account of the 
appellant as administrator and set 
aside an order of distribution made on 
the first restatement of the account. 

The refusal to restate the account 
was based on the assertion that the 
court had no power to restate an ac- 
count a second time. The court were 
at liberty to refuse to restate the ac- 
count at their discretion, and from their 
order refusing to restate, no appeal 
will lie. It does not even appear that 
there was any new matter to be laid 
before the court. For aught that ap- 
pears everything which is stated in the 
petition as reason for restating the 
account had been previously passed 
upon by the court. It is clear that it 
should and must be left to the discre- 
tion of the court to say whether there 
shall be a restatement of an account 
or not, and that their determination 
on the subject ought to be final and 
not reviewable on appeal. Otherwise 
the power of appeal would be unlim- 
ited. 

It was held in New York that an ap- 
peal would not lie from an order re- 
fusing a rehearing of a motion for 
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instructions to a master, Williamson 
v. Hyer, 4 Wend. 172, nor from an or- 
der denying a motion to vacate an 
order that a bill be taken pro confesso, 
Rawley v. Van Betheuysen, 16 Wend. 
382. It is laid down that the only 
case in which a party cannot appeal 
from the decision of the court, is where 
the determination complained of is 
merely the result of the exercise of 
discretion on the part of the judge, in 
a case where the matter was fairly a 
subject for the exercise of discretion ; 
in such case the practice of the court 
will not allow an appeal from the dis- 
cretion of one judge to that of another. 
2 Dan., C. P. 4th ed. 1462, 1463. See 
also Powell on Appellate Proceedings, 
§78. The granting or refusal of the 
motion in this case appears to me to 
have been a matter resting wholly in 
the discretion of the court and not re- 
viewable on appeal. If the appellant 
was aggrieved by the decree upon the 
final account and the order of distribu- 
tion based thereon, of which he com- 
plains, he might have appealed from 
them. 

The appeal will be dismissed with 
costs. 





COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


INDICTMENT for EXCEEDING AP- 
PROPRIATION—INTENT. 


The State v. Halstead. 
[Decided at November Term, 1879,] 

A director of a board of chosen freeholders 
who signs a resolution of the board to incur 
obligations in excess of the appropriation 
for the year, and signs bonds issued in pur- 
suance thereof, is liable criminally,although 
he did not vote for the resolution. 

The fact that the defendant acted honestly or 





even under the compulsion of supposed 

public duty, is no excuse for disobeying a 

plain enactment. 

Intent is not an essential element of a statu- 
tory crime. 

This was an appeal from the judg- 
ment of the Supreme Court upon an 
indictment against David C. Halstead, 
one of the chosen freeholders of Hud- 
son County, for a violation of the act 


of February 7, 1876 (P. L. 16). The 
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crime charged was that Halstead ap- 
proved of the resolution of the Board 
of Chosen Freeholders to expend a 
sum of money in the purchase of a site 
fora court house, in advance of the 
appropriations for the current year. It 
was resolved to spend $600,000, and 
bonds were issued, payable out of the 
money appropriated for the next fiscal 
year. The facts appear fully in State 
v. Halstead, 10 Vroom 402. 
Abstract of Opinion. 

Berastey, C. J., reading the opinion 
of the Court, after stating the facts, 
said he entirely agreed with the Su- 
preme Court that incurring obligations 
in advance of an appropriation was in- 
curring an obligation in excess of an 
appropriation within the meaning of 
the act. Certain funds are provided 
for all obligations during the current 
year; all appropriations in excess of 
this, to be paid in the future, or car- 
ried over until the next year, are in vi- 
olation of the act. 

Objection is made to this indictment 
that the fact that the defendant was a 
director of the board, does not neces- 
sarily involve him. A director is a 
member of the board. All persons who 
are necessary to the board are mem- 
bers of it. Although the defendant 
did not vote for the action of the 
board, his action in signing the resolu- 
tion and the bonds is sufficient to make 
him liable. 

It is objected also that the court 
ought not to have refused to consider 
the palliating circumstances. The de- 
fendant, it is urged, acted under the 
He 
compulsion of public duty. 


advice of counsel. acted under 


He was 


compelled to act, and if he acted with | 
for doubt as to the duty of the mem- 


honesty of purpose, he cannot be pun- 
ished. 
this law would be a 
principle of criminal jurisprudence that 


It is argued that to carry out 
violation of the 
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intent is a necessary element of a crime. 
This principle is very important and 
the argument strikes the mind with 
great force, but it must be borne in 
mind that this principle does not apply 
to statutory crimes. Ignorance of the 
law is no excuse; the doing the pro- 
hibited act alone is enough. Reg. v. 
Woodruff, 5 M. & W. 504; Common- 
wealth v. Mash, 7 Met. 472. 

In these cases crime may be com- 
mitted without intent. Even in com- 
mon law cases the principle is not uni- 
versal. When, however, the statute is 
in general terms the courts have often 
imported into the act the proviso that 
the offender shall have guilty intent. 
These cases, seemingly irreconcilable, 
They both stand 
on the common ground of the princi- 
ples of legislative interpretation. The 
principle of intent is not universal. 


are not so in fact. 


The only province of the court is to 
determine the meaning of the legisla- 
ture. Two classes of considerations 
govern the judges and lead to different 
results, but the main object is always 
to interpret the meaning of the legis- 
lature. The court will not import into 
the statute the requirement of guilty 
intent merely because not to do so 
would be contrary to natural justice. 
Commonwealth v. Bradford, 9 Met.268. 
In State v. Noyes, 12 Vroom —-, the 
the defendant was permitted to state 
that he had acted under the advice of 
counsel, See also 1 Mass. 220. 

The maxim non reus nisi mensit rea 
has no controlling effect, although it 
has great influence when the legislative 
intent is doubtful. 

The distinct and simple injunction 
of the law in this case leaves no room 


bers of the board, and the court cannot 
say that it is to be modified by the 


construction. Thinking the act to be 
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performed to be plain and simple, I 
cannot say that the plain terms of it 
should be curtailed by construction. 
The judgment is affirmed. 


INDICTMENT—EXCEEDING AP- 
PROPRIATIONS. 


Spear v. The State. 
{November Term, 1879.] 


Beastey, C. J., expressing the opin- 


next fiscal year. 
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fers in one respect from State v. Hal- 
stead (supra). The defendant pleaded 
guilty of incurring obligations beyond 
the limits of the appropriation for the 
No limits could be 
fixed for the next fiscal year until the 
next board of freeholders should meet 
and decide what the appropriations 
should be. These counts contain no 
intelligible offence. The judgment 





ion of the Court, said: This case dif- 


THE 


CASES BEFORE 


UNION CIRCUIT. 


GRADING OF STREET--NEGLECT— 
DAMAGES. 
Platt v. The City of Plainfield. 

An action will not lie at common law against 
a city for damages caused by neglect of 
duty on the part of officers engaged in the 
grading of a street. 

The Statute (Rev. p. 101, See. 120)which si 
a remedy for want of repairs does not ex- 
tend to neglect in opening and grading 
streets. 

If, however, the grading of one street has 
the effect of leaving a cross street out of re- 
pair, the city may be liable for damage oc- 
casioned thereby to a person passing through 
the latter street. 

The supplement of March 23, 1859, to the 
roaa act (Rev. p. 1017, Sec. 120) is not re- 
pealed by the Revision. 

In case. 


Tried by consent of parties without | 


a jury. 

Mr. F. Bergen for plaintiff. 

Messrs. Suydam & Jackson for de- 
fendants. 

Van Sycxet, J.: The Common Coun. 
cil of the city of Plainfield, having es- 


tablished by ordinance a grade for | 


must be reversed. 


INFERIOR COURTS 
property owners should be allowed to 
do the work of grading at their own 
expense, under the direction of the 
Street Commissioner of the city. In 
/pursuance of this leave, the property 
owners entered into a contract with 
one John Wilson to do the work. In 
its execution by Wilson, Seventh street 
where it crosses Grant avenue was cut 
down about seven feet below the grade 
of said avenue. 

On the seventh of April, 1876, while 
the work was in this condition, the 
plaintiff's horse, driven by him through 
Grant avenue about sundown, fell at 
the intersection of the two streets 
down the embankment and was badly 
injured. Compensation for the loss 
| thereby occasioned, is the object of the 
| plaintiff's suit. 

At common law such an action would 
not lie. 

Pray v. Jersey City, 3 Vroom, 394, 
and the New Jersey cases there cited. 

If the plaintiff is without statutory 
aid, his suit must fail. 

He relies upon section 120 of the 
road act (Rev. p. 1017) which provides : 





Seventh street, passed a resolution on| “That if any damage shall happen to 
the 18th of October, 1875, that the | any person, his team, carriage or other 


11 
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property, by means of the insufficiency 
or want of repairs of any public road 
in any of the townships of this State, 
the person sustaining such damage 
shall have the right to recover the same 
against such township by its corporate 
name,” ete. 

Section 84 of the road act (Rev. p. 
1011) provides: “that the term town- 
ship made use of in this act, shall be 
construed to comprehend precinct, city, 
borough, or town corporate.” 

This section brings cities within the 
operation of section 120 before stated, 
9 Vr. 23. 

It is admitted that these sections of 
the road act apply to the county of 
Union, if not repealed in the Revision. 
(Rev. p. 1020, pl. 1 and p. 1122, pl. 16, 
also appendix B p. 1388, section 205. 

Section 99 of the road act (Rev. 
1013) provides that the supplement of 
March 23d, 1859, and its supplements, 
shall have the s»me force as if re- 
enacted as supplements to the revised 
act of which that section is part. This, 
by force of section 7, Rev. p. 1121, 
and section 17 p. 1122, saves the act of 
March 23d, 1859, from the effect of the 
repealer. 

Reference to the decided case will 
show that our courts have refused to 
maintain the action at common law on 
the ground that it is contrary to public 
policy. 

The same policy will forbid courts to 
extend the operation of this statute by 
construction to cases not strictly with- 
in its terms. The statute relaxes the 
common law rule only so far as to per- 
mit a recovery in the single instance 
where the injury arises by reason of 
the insufficiency of repairs or want of 
repairs in the public way. I think it 
is obvious that the opening and grading 
of streets is quite a different thing from 
keeping streets in repair. The duty 
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imposed upon the Street Commission- 
er to repair the streets would not 
authorize him to cut down the grade. 
That is a distinct work for the doing 
of which a special mode is prescribed 
in the charter. If, therefore, the in- 
jury sued for had occurred while the 
plaintiff was attempting to drive 
through Seventh street, by reason of 
the existing unfinished condition of the 
woik of reducing the grade, in my 
opinion the action would not lie. That 
is not thiscase. The plaintiff was driv 
ing through Grant avenue and the 
damage was received at its intersection 
with Seventh street, because the grade 
of Grant avenue had not been sloped 
down so that the plaintiff's horse could 
safely pass along said avenue across 
Seventh street. 

The definition of repair is to restore 
to a sound or good state after decay, 
injury, dilapidation or partial destruc- 
tion. The passage way in Grant ave- 
nue was partially destroyed by the ex- 
ecuting of the public work in Seventh 
Street. It needed reparation and it 
would have been no part of the duty of 
the person who reduced the grade of 
Seventh street to accommodate the 
grade of the cross streets to it, unless 
he had expressly agreed todo so. The 
performance of the work in Seventh 
street would necessarily leave some of 
the cross streets partially destroyed or 
out of repair, and the duty at once 
would have fallen upon the city to 
make the needed reparation by its prop. 
er officer. 

This seems to be the test of the de- 
fendant’s liability in this case. When 
an injury arises from the neglect of the 
city to do any act which is required to 
be done as reparation of the streets ; 
when it is comprehended in the duty 
to make repairs, an action will lie for 





the consequent loss. 




















I find that the loss sustained by the 
plaintiff in this case was caused by the 
neglect of the defendants to make the 
necessary repairs in Grant avenue. 

The other questions discussed in the 
case have been considered, and in my 
judgment they present no bar to the 
plaintiff's recovery. 

The plaintiff's damages are assessed 
at the sum of two hundred and fifty 
dollars. 





POOR LAWS--VOLUNTARY SUP- 
PORT OF PAUPER. 





Overbaugh v. Van Ostrand, Overseer of Poor 
at North Plainfield. 


One who voluntarily takes a poor person out 
of a Township, where he is supported by 
the County, cannot afterwards 
against the Township expenses incurred in 
the support of the pauper. 


recover 


In case. 

The plaintiff took a poor person from 
North Plainfield (where at the time he 
was supported by the Freeholders of 
Somerset Co., and not by the Town- 
ship of North Plainfield) to her house, 
in the city of Plainfield, without the 
previous consent of the defendant. She 
afterwards brought this suit against 


the township for her expenses in the| 


support of the pauper. 

Van Sycxer, J.: I will state very 
briefly the views on which my findings 
in this case rest. Townships must 
support paupers within it until they 
find place of legal settlement. East 
Windsor ads. S. Brunswick, 3 Hal. 78 ; 
Stillwater v. Green, 4 Hal. 75. Under 
Sec. 8 of Poor Act, Rev. 836, if a poor 
person goes to the house of another 
and is there taken sick, or lame, so that 
he cannot be conveniently moved and 
notice is given to the overseer of the 
poor who neglects to provide for him, 
the person who shelters him may re- 
cover the expense to which he is sub- 
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jected from the overseer. 2 Halsted 


431, Shreve v. Budd. Section 9, of 
the Poor Act, Rev. 837, provides for 
application by any pvor person to the 
overseer, in which case the overseer 
must procure an order for relief before 
he can charge the township, Prince- 
ton v. Mount, 5 Dutcher 299. Section 
8 provides for a single emergency, al] 
other cases must be relieved under the 
provisions of section 9. This case is 


‘not within section 8. The plaintiff, 


actuated it is true by the most humane 
spirit, voluntarily took the poor person 
from North Plainfield (where at the 
time he was supported by the free- 
holders of Somerset County, and not 
by the Township of North Plainfield) 
to her house in the city of Plainfield 
without the previous consent of the 
defendant. 

It does not appear that he could not 
conveniently have been removed, nor 
does it appear that any of the proceed- 
ings necessary to charge the Township 
under the 9th section, have been taken. 
I do not find any agreement, éxpress 
or implied, on the part of the defend- 
ant to be responsible to the plaintiff. 
The loss which must fall on the plain- 
tiff is the consequence of her own act. 
The obligation would have rested on 
North Plainfield to give needed sup- 
port to the poor person residing within 
it, until the legal settlement of such 
Both the law 
and the dictates of humanity would 
concur in enforcing the duty. 

But in this case, while the poor per- 


person was ascertained. 


son was subsisting upon the charity of 
the County and was not an actual bur- 
den to the Township. the plaintiff of 
her own volition took him out of the 
Township of North Plainfield to her 
own home. 

There should be judgment of non- 





suit. 
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MORRIS CIRCUIT. 


LANDLORD AND TENANT. 


Wakeman v. Johnson. 

The Circuit Court has power to quash pro- 
ceedings under the landlord and tenant act, 
removed into it under section 18 of the Re- 
vision, p. 574. 

The termination of a lease by the landlord’s 
election, on the breach of a condition, is 
not an expiration of the term under section 
29 of that act. Rev. p. 576. 

These proceedings were originally 
taken before a Justice of the Peace, 
and previous to the return of the sum- 
mons by an order made by Mr. Justice 
Dalrimple, were bronght into this court 
by virtue of $18 of the 1evised landlord 
Motion is now made 


|Now one of the constantly exercised 
functions of every court is to arrest 
any proceedings whenever it becomes 
apparent that there is an absence of 
jurisdiction. The court will do this 
ex mero motu. Heyer v. Buyer, Hoff. 
Ch. 1 ; Elder v. Dwight Mass.Co, 4 Gray 
201. 

This preliminary objection being 
overruled, we meet the first contention 
of the counsel for the tenant. It is 
that the grounds laid in the affidavit 
upon which the summons was issued 
are not within the section of the act 
which indicates the matter for which 
the tenant is liable to be dispossessed. 
The affidavit was drawn with the view 
of presenting a state of facts within 





and tenant act. 
that the proceedings be quashed upon | 
the ground that there was no jurisdic- | 
is 
now no jurisdiction in this court to 


| 


tion in the Court below, and there 
proceed further in these, as proceed. | 
ings under the twenty-ninth section of 
the set concerning landlords and ten- 
ants 
Mr. W. FB. Church for the motion. 
Mr. J. F. Randolph contra. 


Reep, J.: ‘The motion to quash was 
opposed upon the ground that the Cir- 
enit Court could not entertain it under 
the authority vested in it by statute, 
¢$ 18, 19, 20, 21, 22 of the act concern- 
ing landlord and tenants, Rev. p. 574. 
I do not think this contention can be 
successful. 

The concluding clanse of Section 18 
provide, that wpon the filing of the 
papers in the office of the clerk of the 
Cirenit Court, “thereupon said Circuit | 
shall have fall and exclusive cognizance 
of the case.” 

This court, by force of this provision 
has the same control over these pro- 
ceedings as the court below would bave 


the first sub-division of section twenty- 
nine uf the act, Rev. p. 576. That 
clanse contains the following words: 
“Where such person shall hold over 
and continue in possession of the de- 
mised premises after the expiration of 
his or her term, and after demand made 
and notice in writing given for deliver- 
ing the possession thereof by the land- 
lord or his agent for that purpose.” 
The insistment of the counsel for the 
tenant, is that upon the facts stated in 
the affidavit, the term has not expired 
within the meaning of this cluuse of 
the statute. 

The expiration of the term is alleged 
to exist by reason of the violation of 
the following clause in the lease, a 
copy of which is attached to, and re- 
ferred to in the affidavit: ‘The said 
party of the second part covenants that 
he will not assign the lease nor let or 
underlet the whole or any part of the 
said premises * * * without the writ- 
ten consent of the said party of the 
first part, under the penalty of forfeit. 
ure and damages.” The affidavit dis- 
closes the fact that the tenant, without 





possessed had they remained there. 


the consent of the landlord, let the 
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premises for the full remainder of the 
term to one Francis L. Johnson ; that 
the landlord, on being informed of said 
letting, elected to claim a forfeiture 
and caused notice of such forfeiture 
and demand of possession of the de- 
mised premises to be served upon the 
tenant, and also upon the assignee or 
sub-tenant. The counsel for the land 
lord very properly regarded the sub- 
letting without the landlord's assent, 
as not ipso facto terminating the lease 
but as affording the lessor the privilege 
of avoiding it. Taylor's L and T. §492. 
The question which this court is asked 
to solve, is whether the election of the 
lessor to enforce the forfeiture termin 
ates the tenancy within the meaning of 
the act, so as to allow the lessor to in 
voke this summary proceeding for dis- 
possessing the tenant or sub-tenant. 
Our act concerning summary proceed 
ings was passed in 1847. It is modelled 
after the New York Act passed in 1820. 
Rev. Stat. of New York, Ed. 1829, vol. 
IIT, p 512. The whole act is almost a 
transcript of the New York act. The 
clause in our act, §29 of the Revision, 
containing the two sub-divisions stat- 
ing the grounds upon which jurisdic- 
tion to remove attaches, is a literal 
transcript of the New York act. Be- 
fore the adoption in this State of the 
legislation of a sister State, the courts 
of that State had construed the first 
subdivision of this clause in regard to 
the very matter under consideration. 
In the case of Oakley v. Schoonmaker, 
15 Wend. 226, decided in 1836, there 
was filed an affidavit setting up two 
grounds, first, that the tenant had 
agreed to pay to the landlord one- 
third of all the grain he should raise 
on the farm, and one-third of all the 
potatoes raised over 20 bushels ; sec- 
ond, that Oakley had agreed not to 
cut any wood or timber except for fire- 
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wood and fencing, the firewood to be 
taken from fallen wood, ete. The affi- 
davit then stated first that the land- 
lord had received no rent upon demand, 
second, that Oakley had not complied 
with the terms of the lease, in burning 
old exclusively, and that the 
lease being forfeited, as he considered 
it, the tenant held over against the 
landlord’s consent. In regard to the 
matter of the expiration of the term by 
forfeiture, Savage, C. J., said: “The 
landlord cannot avail himself of the 
tenant's violation of his agreement as 
to eutting wood, if that were an act 
forfeiture. This 
is not the expiration of time referred 
to in the first sub-division of the 28th 
The Statute means expiration 
by lapse of time.” The Court of Ap- 
peals in that State approved this con- 
struction in the case of Beach v. Nixon, 
9N. Y., 36. The lease contained a 
stipulation that, for a violation of 
any of the conditions in the lease, the 
lease should wholly cease at the option 
of the lessor, ete, The court held that 
the rule laid down in Oakley v. Schoon- 
maker, that by the words “expiration 
of the term” in the act, a forfeiture on 
breach of condition was not meant, 
was plainly right. These cases recog- 
nize the rule that where there is a limi- 
tation of the term, where for instance 
upon the happening of some event the 
lease is to determine by reason of the 
occurrence of the events and not by 
reason of the election of the lessor, 


wood 


which would work a 


section. 


jurisdiction under this act may be ac- 
This, then, was the judicial 
interpretation of this statute by the 
York before and since 
Without 


quired. 


courts of New 
its adoption in this State. 
asserting the rule to be as strong as 
laid down by some of the courts, that 
when we import a law of another State 
into our own we also adopt the con- 
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struction placed upon the law by the 
courts of the State whence the law is 
derived, yet unless there is something 
in our laws or constitution inconsistent 
with such construction it should be re- 
ceived with the greatest consideration. 
I think such construction should con- 
trol this case and that by it these pro- 
ceedings are not within the act and 
should be quashed. 

I also call attention to the construc- 
tion given by the Supreme Court of 
Massachusetts to their statute. The 
words in their act are somewhat differ- 
ent from those in the New York and 
New Jersey acts, but in their construc- 
tion the courts of that State seem to 
run in the same direction as the courts 
in the cases already cited. Howland 
v. Fifty Associates, 11 Metcalf 99. 
I think there is also a difficulty in the 
cause resulting from the failure to 
make the tenant a party. Its discus- 
sion, however, is not necessary, as I am 
clear upon the point upon which I 
have already ruled that the writ 
and the proceeding thereon must be 
quashed. 

Let a rule to that effect be entered 
in the Cireuit Court. 





PASSAIC CIRCUIT. 
CONVEYANCES—REGISTRATION. 


Crosby, et al, v. Vieet. et al. 
[Opinion filed Jan. 6th, 1880 } 

A mortgage given to the complainants was 
executed Nov, 14, 1873, purporting to be 
made by Jobe Vleet and Lena his wife, and 
was registered Nov. 17, 1873, but was en- 
tered on the books and in the indices as 
made by John Vleet and his wife. After- 
wards the defendant, W. A., loaned Vleet 
$400, and took a mortgage for that amount 
made by Job Van Der Vliet and Laerna P., 
his wife, which was duly recorded. Both 
mortgages described the premises correctly 
and referred to them as the same conveyed 
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to Job Vliet by a certain deed duly recorded. 
Held, That the record of the first mortgage 
was sufficient notice to the second mortga- 
gee. 

The fact that a deed or mortgage has been 
lodged for record is not sufficient notice of 
its contents unless it is afterwards recorded 
correctly, A person who makes a search is 
justified in relying upon the records as he 
finds them. ; 

The indices, however, are no part of the re- 
cords. The records themselves must be 
examined. 

In this case the record contained sufficient no- 
tice of the first mortgage. The reference in 
the description identified the maker of this 
mortgage with the maker of the second. 


The facts are stated in the opinion. 

Mr. T. C. 
complainants. 

Mr. Geo. 8. Hilton for defendants. 

Drxon, J.: I am satisfied that the 
defendants, Jobe Vleet and wife, exe- 
cuted the mortgage to the complain- 
ants. It is, therefore, necessary to de- 
cide the question of priority between 
the complainant’s mortgage and that of 
the defendant Aikens. The complain- 
ant’s mortgage was executed on Nov. 
14, 1873, purporting to be made by 
Jobe Vleet and Lena his wife, and was 
left for registry with the Clerk of Pas- 
saic County on Nov. 17, 1873, and was 
forthwith registered in the book of 
mortgages, but on the registry and on 
all the indices of mortgages it is en- 
tered as made by John Vleet and his 
wife. Shortly afterwards it was with- 
drawn from the office by the complain- 
ants. 

On May 14, 1877, the defendant, 
William Aikens, loaned Vleet $400, 
and took from him a mortgage on the 
same land for that sum, made by Job 
Van Der Vliet and Laenia P. Van Der 
Vliet his wife, which was at once duly 
recorded. The mortgagors in both 
mortgages are the same persons. The 
title stood on the record in the name 


Simonton, Jr., for the 


fo: 
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of Job Vleet, to whom it had been con- 
veyed by John Doremus and wife by 
deed dated April 5, 1865, and soon af- 
terwards recorded, and both mortgages 
in the description of the mortgaged 
premises referred to this deed as con- 
veying the premises to the mortgagor. 

Aikens had no actual notice of the 
first mortgage, and though he caused 
the records to be examined by a broker 
who says he searched in the names of 
Jube Vleet and Van Der Vliet, yet the 
registry of this mortgage was not dis- 
covered. The sole question, therefore, 
is as to the effect of the registration 
upon the claims of the defendant, 
Aikens, who is a subsequent mortgagee 
for a valuable consideration, not hav- 
ing notice of the prior mortgage. 

On June 7, 1799, the following act 
to register mortgages was enacted: 
(vide Elm. Dig., p. 85, See. 1.) This 


law has been in foree ever since its 


passage, and is now See. 17, p. 705 of 
the Revision of 1874. On June 5th, 
1820, a supplement to this act was 


passed as follows: (vide Elm. Dig., p. 
87, Sec. 2,) which also still remains in 
force (vide Rev. p. 706, Sec. 22). The 
expression “index” used in the latter 
act embraces the registration provided 
for in the former act, as is manifest 
from the use of the word in other por- 
tions (e. g. Sec. 4 of the act of 1820.) 
We are brought, therefore, to the in- 
quiry whether the complainants’ mort- 
gage was recorded or lodged for the 
purpose, according to the act of 1820, 
so as not to be rendered void by its 
provisions as against the defendant 
Aikens. First, the complainants claim 
that it was lodged to be recorded (or 
registered) and thereby all their duty 
under the statute was performed.. 
This is, indeed, obedience to the lan- 
guage of the law, but, I think, not nec- 
essarily to its spirit. The intent of the 
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law is that, through its provisions, 
means of information as to prior mort- 
gages shall be afforded to subsequent 
purchasers. If lodging the mortgage 
for record were all that was required 
to give it force forever against later 
claims, then if the mortgagee should 
withdraw it the next day still it would 
remain valid, for there is no law which 
makes such an act impair its validity. 

The expression “lodged for that pur- 
pose” is, in my judgment, designed 
merely to give the instrument so lodg- 
ed effect against subsequent purchas- 
ers while it so remains lodged and 
before actual registry. This idea is 
suggested by the collocation of words 
“recorded or lodged for the purpose,” 
for if lodging it for record were all 
that was required to give the mort- 
gage its due priority the need of re- 
cording would not have been mention- 
ed; but the primary idea of the law. 
maker was that the deed must be re- 
corded, and it occurring to him that 
an interval must necessarily elapse be- 
tween the deeds being delivered to the 
clerk and its being recorded by him, 
that interval was covered by the ex- 
pression “lodged for that purpose.” 
To this effect is Miller v. Bradford, 12 
Towa, 14 (1861,)in which state the stat- 
ute of 1839 provided that deeds should 
from the time of filing the same with 
the recorder for record, impart notice 
to all persons of their contents, and 
that until deposited with the recorder 
for record, no such instruments should 
be valid except between the parties. 
The court held that these provisions 
only fixed the filing as the time from 
which notice was to commence and not 
to make filing notice of the contents 
after the deed was recorded. So in 
Johnson v. Bowden, 40 Verm. 6567 
(1868) and in Lawton v. Gordon, 37 
Cal. 202, (1869) it was decided that a 
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deed left for record and withdrawn by 
the grantee before record, and again 
left for record, was effective only from 
the second deposit. 

Secondly, the complainants insist 
that having left their mortgage for 
registration and withdrawn it only 
after the clerk had done all he intend- 
ed to do in registering it, and had cer- 
tified on the back that it was duly reg- 
istered, they are not to be injured by 
the clerk’s mistake, and they must 
stand as if their mortgage had been 
correctly transcribed. I am not will- 
ing to adopt the principle. 
to be unwise for several reasons. First, 
the purpose of the registry laws is to 
provide for parties dealing with real 
estate a certain means of protection 
against secret conveyances, and to this 
end it requires that all deeds shall be 


It seems 


spread upon the records, and postpones 
those not recorded or filed for record 
without any proviso that they shall be 
valid if the want of record be attribut- 
able to the clerk. Secondly, it is prae- 
ticable for to ascertain 
whether his own conveyance has been 


every person 


correctly transcribed before he with- 
draws it from the files, but is not pos- 
sible for those searching the records 
to learn whether every deed left for 
Third- 
ly, on the authority of Kahl v. Love, 
8 Vr. 5, it would seem that the elerk 
can be held responsible by no one save 


record has been duly recorded. 


bim who employs bim to record his 


deed for any loss arising from negli- | 
[If to! 


gence in performing that duty. 
such employer it can make no differ- 
ence whether his deed be correctly 
transcribed or not, no loss can arise to 
him, and hence the clerk will be re- 
lieved from all private responsibility. 


Both 
make it important that for the purpose 


of these latter considerations 


of securing reliable records, the effect 
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of incorrectness should generally be 
held in law to fall upon the grantee, 
whose deed ought to be, but is not 
duly recorded. 

Such considerations as these have 
led many courts to hold that parties 
searching the records are justified in 
relying upon the records as they find 
them, and the rights of persons claim- 
ing under deeds required to be record- 
ed, are confined to the facts notified by 
the record. Among the earliest cases 
raising the question is Frost v. Bur- 
ham, 1 Johns. Ch. 286, (1814) where a 
| mortgage for $3,000 was registered as 
for $300, and Chancellor Kent held 
| that against subsequent bona fide pur- 
|chasers without notice it was good for 
only the amount specified in the reg- 
istry. Afterwards in Sawyer v. Arams, 
8 Verm. 172, (1836,) a deed had been 
fraudulently recorded by the clerk in 
an old book of records, so that the 
deed was invalid against subsequent 
purchasers. So in Sawyer v. Craigne, 
10 Verm. 555, (1838,) a deed for the 
east half of a lot was recorded as one 
for the west half, held not notice of 
In Bald- 








conveyance of the east half. 
-win v. Marshall, 2 Hump. (Tenn.) 116, 


(1840,) a deed of trust of two horse 
| 


mules was registered by mistake as of 
two mare :nules, held invalid. To the 
same effect are the following cases: 
Jennings v. Wood, 20 Ohio 261, (1851 ;) 
Scoles v. Wilson, 11 Iowa 261, (1860 ;) 
Miller v. Bradford, 12 Iowa 14, (1861 ;) 
Noyes v. How, 13 Iowa 570, (1864 ;) 
Whalley v. Small, 25 Iowa, 184; Bar- 
ney v. McCarty, 15 Iowa 510, (1864 ;) 
'Chamberlin v. Bell, 7 Cal. 292, (1857 ;) 
Luch’s Appeal, 44 Penn. Ch. 579, 
(1863 ;) Shepherd v. Burkhalter, 13 
Geo. 444, (1853) Terrel v. Andrew 
| County, 44 Mo. 309, (1869 ;) Bishop v. 
‘Schneider, 46 Mv. 472, (1870 ;) Chat- 
‘ham v. Bradford, 50 Geo. 327, (1873 ;) 
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Boydon v. Campbell, 40 Md. 331; 
Colomer v. Morgan, 13 La. 202, (1858 ;) 
Jommissioners v. Babeock, 5 Org. 472, 
(1875.) 

However, the opposite view that the 
holder of the deed does all that is re- 
quired of him by delivering his deed to 
the public officer for record and is not 
to be injured by any fault of that offi- 
cer has some supporting decisions, 
such are Beverly v. Ellis, 1 Randolph 
Va. 102, (1822 ;) Nichols v. Reynolds, 
R. J. 30, (1840 ;) Bank of Kent v. Hig- 
gin, 1 A. R. Marsh, (Ky.) 306, (1817 ;) 
McGregor v. Darling, 3 Stew. and 
Post (Ala.) 397. (1833 ;) Thockmorton 
v. Price, 28 Tex. 605, (1866 ;) Payne v. 
Parey, 29 La. Ann. 116, (1877 ;) Cook 
v. Hall, 1 Gilm. (Tli.) 575, (1848;) Mer- 
Wallace, 19 Ill. 486, (1858.) 


But the former decisions seem to me to 


rick v. 


stand upon the better reason. 

Regarding this then as tie true prin- 
is the effect of its 
The 


not void for want of exact conformity 


ciple, what ap- 


plication in this case ? record is 
to the statute in stating the names of 
the parties, etc., but is valid to the ex- 
tent to which it gives n»tice of the 
rights of the grantee under the deed. 
How far did the registry in this case 
give notice of the first mortgage ? and 
in this inquiry the question 
what would an examination of the in- 
dex disclose, for, I think, we have no 
statute requiring any index of mort- 
The 


is not 


gages registered to be made. 
sections 11 and 12 of the supplement 
of 1820, above mentioned, require the 
clerks to make indices of records of 


deeds, but those terms seem to me not 
to embrace mortgages registered, and 
even if the statute does require an in- 
dex still it has been decided that the 
index is not a part of the record. Cur- 
tis v. Lyman, 24 Verm. 338, (1852 ;) 
Bishop v. Schneider, Chatham v. Brad- 


12 
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ford, Commissioners v. Babcock, wubi 
supra, and our statute makes unre- 
corded deeds and mortgages, not those 
not indexed, invalid against purchasers. 
In Iowa where the opposite doctrine 
prevails, the index contains an epitome 
of the Scoles v. Wilseys 
Noyes v. How, whi supra. 

But the question is what facts did 
the record disclose? I think it dis- 
closed every fact necessary fully to in- 


records. 


form the second mortgagee of the na- 
ture and effect of the earlier mortgage. 
Although when it purported to give 
the name of the mortgagor it call- 
ed him John, yet at the close of 
the description of the land it identified 
him with the maker of the second 
mortgage by calling him the grantee 
in the Doremus deed. It is true that 
in Jennings v. Wood, 20 Ohio 261, a 
deed made by Lemuel Granger and 
recorded as made by Samuel Granger 
was held not to be notice, the court 
remarking that the deed, as recorded, 
purported to have been made by a 
different person, and that it was only 
by the names of the parties conveying 
that aclaim of title can be traced; but 
in that case it does not appear that the 
record in any way disclosed who was 
really the grantor, nor do the facts of 
that case bring it within that class of 
cases wherein it has been held that the 
record of a deed made by one through 
the purchaser to be affected 
does not claim, will not be regarded as 
notice to him. Such are Liby v. Wolf, 
10 Ohio, 88, (1840 ;) Ely v. Wileox, 20 
Wis. 523, (1866;) Corlin v. Sullivan, 
47 Ind. 356, (1874;) Fermo v. Sayre, 3 
Ala. 458, (1842 ;) St. John v. Cruger, 
40 Ill. 535; Tilton v. Hunter, 24 Me. 
29, (1844 ;) Coverlett v. McGuire, 10° 
Mo. 34 ; Sosey or Losey v. Simpson, 3 
Stock, 246 and cases there cited. In - 
the present case I think the defendant 


whom 
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Aikens.is chargeable with notice of, that he was taking a second mortgage. 
what appeared upon the registry of the 
complainant's mortgage, and that is of 
every fact necessary to apprise him 


Hence the complainants are entitled 
to the decree prayed for. 





COURT OF CHANCERY OF NEW JERSEY. 


WILL— BEQUEST — PAROL PROM- 
ISE. 


Williams v. Vreeland et al. 
{Feb. Term, 1880.) 

Where a testator, relying upon the parol prom- 
ise of another to pay money out of a legacy 
to be given him by the will, makes the be- 
quest and omits to provide for the payment 
of the money to the person for whom it is 
intended, the legatee will be held in equity 
to perform his promise and will be regarded 
as a trustee for the person for whom the 
money was intended. 

A written acknowledgment of the obligation 
will be regarded as a declaration of trust 
and a retraction of it will be of no avail. 
Bill for relief, on final hearing on 

pleadings and proofs. 

Mr. W. H. Vredenburgh for com- 
plainants. 

Mr. B. A. Vail for defendants. 

Tue Cuancettor: The complainants 

(who are the children of Eliza Saunier, 

deceased,) seek by tbis suit to recover 

$10,000, and interest thereon, from the 

defendants, part of the amount of a 

legacy of $30,000, given by Henry 

Frost, deceased, their great uncle to 

his nephew (their uncle) Cornelius 

Vreeland, now deceased, by his will 

dated November 20th, 1870. Henry 

Frost died in May, 1875, and his will 

was admitted to probate on the twen- 

ty-first of September following. It 
declares no trust.as to the legacy of 
$30,000, but simply gives it to Cor- 

nelius Vreeland. The language is, “ I 

give and bequeath to my nephew, 





Cornelius C. Vreeland, $30,000." The 
complainants allege that $10,000 of 
the amount of it was given to the lega- 
tee in trust for them and on a promise 
on his part to the testator that if the 
latter would give him a _ legacy of 


$30,000 he would pay over $10,000 of 


the amount to the children of his, the 
legatee’s, sister Eliza Saunier. Where 
a testator, in confidence in the parol 
promise of another to pay money out 
of a legacy to be given to him by the 
will, makes the bequest and omits to 
make the provision for the payment 
directly to the person to whom it is to 
be made, the legatee will be held in 
equity to perform his promise and will 
be held to be a trustee for the person 
to whom the payment is to be 
made, to the amount of the payment- 
Story’s Eq. Jur. §781; Chamberlain v. 
Agar, 2 N. & B. 259; Church v. Ru- 
land, 64 Penn. St. 432. Said Lord 
Eldon in Strictland v. Aldridge, 9 Ves. 
516, “If a father devises to his young- 
est son, who promises that if the estate 
is devised to him he will pay £10,000 
to the eldest son, this court will com- 
pel the former to discover whether 
that passed in parol; and if he acknowl- 
edged it, even praying the benefit of 
the statute, he would be a trustee to 
the value of the £10,000.” 

In the case in hand, Sarah Ann 
Williams, one of the complainants, after 
the testator’s death and six days before 
the will was offered for probate, having. 
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been informed by the executor that 
the testator had told him that he had 
left to Cornelius Vreeland $30,000, of 
which $10,000 were intended for the 
complainants, and that said Vreeland 
had promised the testator to pay that 
money to them, went to Vreeland and, 
stating to him what the executor had 
told her, asked him if he bad made 
such a promise to the testator, to 
which he replied that he “ once did.” 
She thereupon asked him if he would 
put the promise in writing to which he 
replied in the affirmative and _there- 
upon the following paper was drawn 
which was signed by him : 
Prospect Prarns,Sept. lst. 1875. 

I do hereby certify that if I receive 
$30,000 from the estate of Henry 
Frost I will pay to the children of my 
sister Eliza the sum of $10,000. 

CorNELIUS VREELAND. 

He delivered this paper to Mrs. 
Williams. On the 14th of the same 
month of September he signed another 


paper, acopy of which was served on 


Mrs. Williams on the 16th and on 
another of the complainants, Michael 
Saunier, on the 24th of September. 
The paper was as follows: 

To Sarah Ann Williams and others, 
heirs at law of Eliza Saunier, deceased : 
Please take notice that I utterly dis- 
avow the paper heretofore signed by 
me, giving a certain interest in the 
legacy bequeathed to mein and by 
the lust will and testament of Henry 
Frost, late of Richmond County, de- 
ceased, to the heirs at law of Eliza 
Saunier, deceased. You will further 
take notice that I hereby decline to 
carry the same into effect and will 
refuse, and hereby refuse, to pay any 
portion of said legacy to either or any 
of the heirs at law of said Eliza Saunier, 
deceased, and do hereby forbid the 
executors appointed or to be appointed 
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in the matter of said will to pay any 
portion of said legacy so bequeathed 
to me by any pretended authority 
given by me in said paper above men- 
tioned, and I hereby demand that said 
paper be delivered to me. 

CorNELIUS VREELAND. 

September 14th, 1875. 

On the fifteenth of the same month 
of September Vreeland assigned to one 
of his sons the legacy of $30,000 in 
trust to divide it equally among Vree- 
land's children including the trustee. 
The will was admitted to probate in 
the latter part of the same month. 
Vreeland died December 9th, 1877, 
about two years afterwards. 

Cornelius Vreeland was undoubtedly 
of sound mind when he made the ad- 
wission and signed the paper of the 
first of September. It appears by the 
testimony of all the witnesses that 
although he was an aged man he fully 
comprehended the business in which 
he wasengaged and understood his 
rights and recognized his duty therein. 
According to the testimony of Jobn 
Garabrant, his son in law, sworn for the 
defendants, Mrs Williams on that 
occasion asked him if he did not think 
the $10,000 of which she was speak- 


‘ing, part of the legacy of $30,000, was 


meant for the complainants ; he an- 
don't know, may be he 
did mean so.” She then asked 
if he would be willing to give a paper 
to the effect that he was to give them 
$10,000, to which he replied, “ No, I 
won't give you $10,000 of my money. I 
don't know whether I am going to get 
any myself.” She then said. “If you 
get $30,000 will you give us the $10,- 
000,” and he responded, “ Yes, if I 
get it.” It appears by the testimony 
of Mr. Edsall, who went with Mrs. 
Williams to Vreeland’s on that occa- 
sion, ‘that Vreeland readily acknowl- 


swered “JI 
bim 





y2 


edged that he had once promised the 
testator to give the complainants $10,- 
000 out of the legacy of $30,000 and 
he as readily consented to sign a 
paper to evidence his promise, that he 
said he could not draw the paper and 
thereupon Mrs. Williams said that Mr. 
Edsall would do it. Mr. Garabrant 
then suggested that Vreeland’s son 
Cornelius had better be consulted as 
the his 
father’s business, but the suggestion 


he was in habit of doing 
seems to have had no weight with 
Vreeland. Mrs. Garabrant, Vreeland's 
daughter, then asked him if she should 
get paper, to which Vreeland replied, 
_* Yes.” Edsall then asked him if it 
was his request that he should draw 
Mrs. Gara- 
brant then brought paper and ink and 
He says Vree- 
He 
says he thinks he read it to Vreeland. 
He further says that Vreeland,on being 
what he 

A few 
days after this transaction Mr. Dey 
spoke to Vreeland on the subject say- 


the paper and he said Yes. 


Edsall drew the paper. 
land then immediately signed it. 


asked if be was content with 
had done, said he was satisfied. 


ing that he had seen what he (Vree- 
land), bad done (he had seen the paper 
of September first) and thought it was 
a generous act, and that he deserved 
credit as it seemed that by the will he 
had the thing in his own, hands, and 
it had saved the complainants a great 
deal of trouble, and 
that he supposed the thing was then 


uneasiness apd 
fixed up and he added, I don’t sup- 
pose that you thought you were giving 
$10,000 of your money to them,” to 
** No,” that 
the reason why he did it was that he 


which Vvreeland replied, 
thought that his uncle Harry (the tes- 
tato:) intended that he should do so. 
Subsequently, after the paper of the 
fourteenth of September (the notice of 
retractiop) had been served Vreeland 
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told Mr. Dey that his boys had object- 
ed to the written promise he had given, 
and to Mis. Dey he said his family 
would not permit him to perform the 
promise he had made. 

The testator had confidence in Vree- 
land. The latter visited and 
transacted some of his business for 
him. 


him 


The testimony of persons not 


parties to the suit, leaving out of con- 


sideration all the rest of the testimony, 
establishes the fact that Vreeland ad- 
mitted that the legacy of $30,000 was 
$10,000 more than he had expected to 
receive frou the testator, and that he 
had promised the latter to pay $10,000 
to the complainants. His assignment 
of the legacy to his son in trust for his 
family seems to have been means taken 
by the family to defeat the claim of the 
complainants. There is no evidence 
which re- 
There 
was no secrecy nor any concealment. 
What was said and done took place in 
the presence of Vreeland’s daughter 


of deceit in the transaction 
sulted in the written promise. 


and her husband. Vreeland’s action in 
making the admission and the promise 
in writing was entirely voluntary. The 
promise is, under the circumstances, 
evidence of a trust. In Rutledge v. 
Smith, 1 McCord 69, a testator, after 
having made a wil) by which he made 
a very minute distribution of his estate 
among his family, which was numerous, 
and in which distribution he gave a 
legacy of £300 to each of his grand- 
children, subsequently revoked the will 
by another, by which he gave all his 
estate absolutely tu his wife. She, af- 
ter his death, executed and delivered 
an acknowledgment in writing to one 
of his grandsons by which she declared 
that there was due to Lim the sum of 
£1,367, 18s. on account of the legacies 
left him by his grandfather (the testa 
tor), and promised that the same, to- 
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gether with the interest to grow due 
thereon from the day of the date of the 
paper should be paid to him by her 
executors out of whatsoever estate she 
should die possessed of or be entitled 
unto in preference to any other claim 
thereon within one year after the day 
of her death, unless it should be previ- 
ously paid by her. Commenting on the 
instrument, the court said that it was 
not, to be sure, a declaration in so 





many words; that she was a trustee, 
but it was an acknowledgment of facts | 
which admitted of no other conclusion. | 
In the present case Vreeland acknow!l- 
edged that he had promised the testa- | 
tor that he would pay over $10,000 of 
the $30,000 legacy to the complainants, 
and expressly in view of that promise 
and to furnish them with evidence of 
it which should be binding on him, he 
gave them the agreement in writing to 
pay them the money. There was no 
other consideration for the promise 
than the trust, and none other is al- 
leged, and it is admitted that it was 
based on the allegation that the trust 
existed. It may be added that after 
that paper had been delivered the wit- 
ness, Mr. Edsall, bore to Vreeland au | 
message from the executor, which he | 
delivered. It was this, that the exec- 
utor, Dr. Frost, requested Edsall to 
tell Mr. Vreeland, that $10,000 of the 
$30,000 were intended for his (Vree- | 
land's) sister's Eliza's children ; that he! 
(the executor) in an interview with | 
the testator 





had culled his attention 
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particularly to that clause in the will 
relating to that legacy and had said 
that as it was written the executors 
would be obliged to pay it to him(Vree- 
land) and that he had urged the testa- 
tor to make it plain; that the testator 
replied that Vreeland understood it 
and bad promised to pay it to the chil- 
dren of Eliza, and that the testator had 
afraid to trust Vree- 
land; that he believed him to be an 


said he was not 


honest man. To this message Vreeland 
made no veply whatever. ‘This mes- 
sage appears to have been delivered in 
January, 1876, some months after the 
retraction had been signed and served. 

Mr. Vreeland did not deny that he 
had made the promise to the testator. 
It may be remarked that in the retrac- 
tion he did not deny that he made it 
to the testator, nor did he claim that 
the paper had been obtained through 
deceit. He 
gives notice that he declines to carry 


merely disavows it and 


it into effect, and refuses to pay any 
part of the legaey to Eliza Saunier’s 
children, and forbids the executors to 
pay any part of the legacy to them un- 
der the authority of the paper and de- 
mands that the paper be delivered up 
to him. 

The trustees and cestuis que trust 
under the assignment are volunteers, 
and in fact took the «ssignment with 
full knowledge of the claim of the com- 
There will be a decree for 
the complainants. 


plainants. 





MISCELLANY. 


SUPREME COURT. 
NEW JUDGES. 
‘The re-appointment of Judge Depue is ac- 


| cepted as a matter of course. 


His long ex- 
perience in his office, his profound and exten- 
sive learning in the law, the vigor of his legal 
judgment and his skill in the conduct of a 
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trial, have made him an indispensable mem- 
ber of the Conrt. 





William Jay Magie, of Elizabeth, has been 
appointed a justice of the Supreme Court. 
This is very satisfactory to the bar, who re- 
gard Mr. Magie personally with the kindliest 
feelings and have the highest respect for his 
character and legal ability. The dignity and 
sweetness of his manner will be most agree- 
able and becoming on the bench. 

Mr. Magie is the son of the Rev. Dr. David 
Magie, of Elizabeth. He is a graduate of 
Princeton College, was admitted to practice 
as an attorney in 1856 and to the bar in 1859. 
He has always practiced in Elizabeth ; for sev- 
eral years as a partner of Mr. F. B. Chetwood 
with whom he had studied law, and afterward 
alone and with Mr. Cross. He has been for 
some time one of the leaders of the bar in 
Union County. 





EXAMINERS. 

Messrs. Theo. 8S. Little, R. S. Jenkins, R. 
V. Lindabury and R. Wayne Parker were 
appointed Examiners for admission to the bar. 





CASES DECIDED. 

The following cases were decided at the 
February term: Paterson v. Longbridge ; 
Rutgers v. New Brunswick ; Drake v. Berry ; 
Martin v. Franklin Ins. Co.; Schalk v, Kings- 
ley : State, Greeley, v. Passaic; State, Tall- 
mrn, pros , v. Button ; Wills v. Shinn ; Wal- 
lace v. Filsby ; Farley v. 'Traphagen ; Crane v. 
Freeholders of Hudson ; State, Ward, v. Col- 
lector of Morristown ; State, ex rel. Board of 
Education, of Elizabeth, v. Collector ; Ross v. 
Van Aulen; State, Macknet, v. Newark ; 
Trustees of School Dist. v. Potter ; Wilson v. 
Bayley ; Groose Isle Hotel Co, v. D’ Anson’s 
Ex’rs ; Ordinary v. Heishon ; Dudley v. Cam- 
den & Phila. S. F. Co., Jersey City v. Elmen- 
dorf ; Riggs, Adm’r, v. Adams; Allen v. White, 
State, ex rel.—v. Elizabeth ; State, Elberson, 
v. Richards ; State, Hutchinson, v. Trenton ; 
State, Hall, v. Snedcker; State, Forbes v. 
Elizabeth ; Davey v Jones; State, Clark, v. 
Earl, treas. ; State Perry v. Essex Pub. Rd. 
Bd. ; State, Martin, v. Wayne; State, Vail, 
v. Jersey City ; Hightstown v. Mount; State, 
Calwell, v, Abbott ; State, Wharton, v. Ab- 
bott ; Emery v. Newman; White v. Mattison; 
State, Water Com., of Rahway, v. Brewster ; 
State, Green, v. Jersey City; State, Midland 











Terminal Ferry Co. v. Dobbs ; Ordinary v. 
Smalley. 

The following were held over: State, Le- 
high Valley R. R. Co. v. Mutchler, State v. 
Hoboken. 

We have not space now to print abstracts of 
the decisions, but we may mention that in 
State, Macknet, pros., v. Newark, it was held 
that the sale of land for the personal taxes of 
the owner is invalid against a mortgagee. 





NEW ATTORNEYS AND COUN- 
SELLORS. 





The Supreme Court at the opening of the 
February Term, admitted the following per- 
sons to practice as attorneys or counsellors . 

Attorneys: Benjamin W. Ellicott, Charles 
Addison Swift, George H. Lambert, Richard 
W. Horner, David B. Hetzel, Walter F. Hay- 
hurst, James M. Force, John L. Conover, 
George C. Low, Edward Ambler Armstrong, 
William Purcell, Abraham C. Hulsizer, James 
A. Kline, Hugh K. Gaston, George Luther 
Nevius, George J. McCabe, Alfred Kenyon, 
Joseph Fischer, Daniel D. Donnell, Austin A. 
Sanderson, Charles D. Thomas, John J. G. 
Rose, Marshall R. Smith. 

Counsellors: John T. F. Peak, Philip Umb- 
scheiden, Frank E. Bradner, John J. Hubbell, 
John K. R. Hewitt, Charles Bried, William 
E. Church, John G. F. Beale, Jacob 8. Stew- 
art, Henry F. Goeken, David A. Storer, Mor- 
ris H. Stratton, George W. Jenkins, William 
Clark. 





NOTES OF EXCHANGES. 





The American Law Review, for Febru- 
ary. The leading article in this number is 4 
paper of some thirty pages on the Law of 
Collateral Securities, by Leonard A. Jones, 
the author of a Treatise on the Law of Mort- 
gages. He uses the term collateral security in 
the mercantile sense, as. designating a pledge 
of negotiable paper, corporate stocks or other 
incorporal personalty. This article under 
the heading ‘‘Part I.—Corporate Stocks,” 
deals entirely with the law relating to the 
pledging of stocks, and will doubtless be fol- 
lowed before long by an article on another 
branch of the subject. This number of the 
Review also contains an abstract of the opin- 
ion of Chancellor Runyon in Central R. R. 
Co, of N. J. v. Penna. R. R. Co., 4 Stew. 
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475, annotated by Henry E. Mills, of St. 
Louis, the author of a recent book on Eminent 
Domain. The case relates to that subject. 
Ibid, for March. We have received from the 
publishers the following table of contents of 
this number: Effect of Fraud on Subscrip- 
tions to Stock, by Seymour D. Thompson, of 
St. Louis ; Conflict between Federal and State 
Decisions, by W. B. Hornblower, of New 
York (a grandson of the late Chief Justice 
Hornblower of New Jersey.) An Illinois case 
annotated by Marshall D. Ewell, of Chicago ; 
Review of the month, by the Editor, Mr. Chas. 
E. Grinnell, of Boston. 

Southern Law Review, December and 
January, 1879-80. In a long and carefully 
written article on ‘‘Fraudulent Mortgages of 
Merchandise,” Mr. Leonard A. Jones sums up 
his conclusions as follows : 

“The conclusions deduced from the forego- 
ing examination of this subject, are: That 
the doctrine of absolute fraud arising in a 
mortgage of merchandise from the mortga- 
gor’s retaining possession, with a power of 
disposal in the usual course of trade, is not 
supperted by any preponderance of authority ; 
that it is contrary to sound principles of juris- 
prudence ; that it has no reason for its exist- 
ence derived from general observation and 
experience ; that it is contrary to sound pol- 
icy ; and that the qualifications of the doctrine 
made by leading courts have in large measure 
destroyed its force, and are indicative that 
these courts wish themselves well rid of the 
whole of it, and soon will be. 


Washington Law Reporter, Feb. 9, 1880, 
contains the following item relating to New 
Ex-Gov. Joel Parker, of New Jersey, 
was on Monday last admitted to practice be- 
fore the Supreme Court of the United States. 
Immediately preceding his admission, Mrs. 
Belva A. Lockwood moved the admission of 


Jersey : 


8S. R. Lowery, a colored gentleman. As the 
staunch Democratic Governor, and his colored 
brother advanced to the clerk’s desk to take 
the prescribed oath together, a ripple of mer- 
riment was observable in the court room. It 
is stated that Mr. Lowery is the fifth colored 
man admitted to practice before the Supreme 
Court, but that three of them are dead. 

The Central Law Journal, Vol. 10, Feb. 
13th, 20th, contains an interesting article by 
Asa Inglehart, upon the ‘‘Proof of Handwrit- 
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ing by Comparison.” He insists that the ap- 
proved methods of proving handwriting by 
the testimony of witnesses who saw the writer 
sign the paper, or of those who have become 
acquainted with his hand writing by having 
seen him write or by having corresponded 
with him, are far less certain than a collation 
and comparison of the disputed signature with 
another or any number of writings or signa- 
tures known to be genuine, placing the papers 
side by side. The exclusion of this latter 
method is, he thinks, only the survival of a 
rule adapted when juries could not read. 


The Solicitors’ Journal, (London. )—Three 
successive numbers in January contain a very 
interesting article on the right of property in 
titles of newspapers and books, and whether 
they are the subject of copyright or trade 
mark, The subject is very fully discussed 
and many American cases are cited. The ar- 
ticle has been reprinted in the Central Law 
Journal, Vol. 10, Jan. 30, Feb. 6 and 13. 





CORRESPONDENCE. 
Office of the Hightstown Gazette. 
Hightstown, Feb. 6, 1880. 
Epwarp Q. Krassey, Esq. 

Dear Sir :—Noticing in your valuable Joun- 
NAL considerable correspondence in regard to 
the ‘‘Conductor Generalis,” I take the liberty 
of suggesting that your correspondents have 
merely seen some of the modern re-prints of 
this work, as none of their dates are earlier 
than 1764. Hightstown has something older 
to offer. I have now before me a well pre- 
served *‘Conductor Generalis, ’ the imprint of 
which is ‘‘New York ; printed and sold by J. 
Parker, at the new printing office, in Beaver 
Street. 1749.” The book belongs to J. J. 
Ely, Esq.. of this place, whose library is full 
of such antiques, and wovld well repay a visit 
from the ‘‘New Jersey book-worms.” 

Truly yours, Tuos. B. APPLEGET. 


NEW BOOKS. 


PLEADING AND PRACTICE OF THE HiGH CouRT 
or Cuancery, by the late Edmund Robert 
Daniell. Fifth American Edition with notes 
and references to American decisions, etc., 
an appendix of precedents, etc., based on 
the fourth American edition, by J. C. Per- 
kins, LL. D., by W. F. Cooper, LL. D. 
Boston: Little, Brown & Co, 1879. 


It is now more than eight years since the 
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fourth American edition of this -work was pub- 
lished,and during that time Chancery practice 
has been moulded considerably to suit the 
needs of business and has followed the 
tendency of the bench and the bar toward 
directness and simplicity. There 
within a few years a large increase in the 
amount and importance of business in the 
Courts of Equity. 
ways and savings banks by the courts has 


has been 


The management of rail- 


brought many new questions into prominence, 
and the practice in regard to injunctions, re- 
ceivers and cross-bills, and many other mat- 
ters has received much attention. 

It is difficult to pronounce an opinion on a 
new edition of this kind until one has used it 
in his practice for a year or two, but it can be 
said with confidence of this edition by Chan- 
cellor Cooper, that it has been prepared with 
especial 
have assumed so much importance during the 
last few years. 

The author’s text remains the in 
the fourth American edition and Judge Per- 
kins’ notes are for the most part intact. The 
present editor has, with praiseworthy self- 


reference to these subjects which 


Same as 


control, confined his annotations to terse state- 
ments of changes that have taken place, and 
references to new decisions, occasionally re- 
casting the old note by inserting sentences of 
his own indicated by brackets. 

Although the fourth and fifth English edi-| 
tions, from which the text of this is taken, | 
contain all the changes made by the statutes | 
and the orders of court, they 
tial part of the first edition which could be | 
useful in America. These editions restored | 


the | 
| 





omit no essen- 


those portions which were omitted in 
third, and contained several new chapters re- 
lating to cross bills, bills of review, bills to | 
perpetuate testimony and other important | 
matters. It is easy in reading the English text | 
to see what is statutory and what is of general | 
application, and it would be a good thing for | 
our practice if the bar would adopt the sug- | 
gestions of simple forms furnished by the | 


English rules. There are very few which | 
could not be used under our own practice. | 

We regret that the prefaces to the third 
the third 


American have been omitted in this one. They 


English edition and and fourth 


contained a history of the text and the notes 
effect the 


which valuable 


and an account of the of English 


orders and statutes were as 


well as interesting. The marginal notes 


were a useful feature of the fourth edition, ! 
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and should have been retained if possible. 
The notes to this edition draw largely upon 
New Jersey decisions. On the subject of Re- 
ceivers of mortgaged premises the editor has 
failed to state the New Jersey rule correctly, 
because the cases in which it is stated were 
not reported until they appeared after the 
book was written, (See 3 N. J. L. J. 24) but 
he indicates the tendency of the later decisions. 

The preface contains in two places a gram- 
matical error which is becoming only too 
common. We refer to the separation of the 
participle to from the infinitive of the verb. 
We find in the preface ‘‘to thoroughly mas- 
’ as if *‘seri- 
We 
have read in a newspaper a sentence like this: 
‘‘He required him to openly and in the pres- 
ence of the crowd retract his statements.” 
But in alaw book we expect better things, 
and have a right to insist on classical English. 


ter,” and ‘‘to seriously interfere,’ 
ously interfere” were a compound word. 
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